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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seqg.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 21381 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the velume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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Agricultural Marketing Agreement Act, 1937 


FITCHETT BROTHERS, INc. AMA Docket No. M 2-37. 
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MILLER DarriEs, INc. AMA Docket No. M 2-33. Appli- 
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Docket No. M 2-34. Denial of application to dis- 
miss—Sufficiency of petition .............. 


(No. 13,332) 


In re OAK TREE FARM Dairy, INC. AMA Docket No. M 2-36. De- 
cided August 24, 1970. 


Application to dismiss petition granted—Failure to state grievance 


Respondent’s application to dismiss the petition filed herein is granted where 
a grievance is not clearly stated by the petitioner. However, petitioner 
may file an amended petition. 


Petitioner pro se. 
Dennis Becker for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under the Agricultural Adjustment Act 
(1933) as reenacted and amended by the Agricultural Marketing 
Agreement Act of 1937 and subsequent amendments (7 U.S.C. 
601 et seq.), petitioner, a handler under Order No. 2 (7 CFR Part 


871 











872 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 29 A.D. 872 


1002) regulating the handling of milk in the New York-New 
Jersey marketing area complains that Order No. 2 and its rules 
and regulations are not in accordance with law. 


The respondent, Consumer and Marketing Service, United 
States Department of Agriculture, filed an application to dismiss 
the petition pursuant to section 900.52 (c) of the applicable rules 
of practice (7 CFR 900.50 et seq.) for failure of the petition to 
state clearly the facts upon which the petition is based and the 
reasons why petitioner claims that the order, the rules or regula- 
tions or the obligations imposed upon petitioner are not in accord- 
ance with law. Petitioner filed an answer to the application to 
dismiss. 


We agree with respondent that it is not possible to ascertain 
from the petition filed what are petitioner’s grievances, that is, 
whether the complaint is about specific order provisions, the reg- 
ulations issued under the order, the administration of the order 
or regulations, etc. 


Accordingly, the petition is dismissed. Petitioner, however, may 
file an amended petition pursuant to section 900.52 (c) of the 
rules of practice within 30 days. 


(No. 13,333) 


In re MILLER DarRiEs, INC. AMA Docket No. M 2-33. Decided 
August 25, 1970. 


Application to dismiss petition granted—Failure to state grievance 


Respondent’s application to dismiss the petition filed herein is granted where 
a grievance is not clearly stated by the petitioner. However, petitioner 
may file an amended petition. 


Mac D. Levin, Hackensack, N.J., for petitioner. 
Victor W. Palmer for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under the Agricultural Adjustment Act 
(1933) as reenacted and amended by the Agricultural Marketing 
Agreement Act of 1937 and subsequent amendments (7 U.S.C. 
601 et seq.), petitioner, a handler under Order No. 2 (7 CFR Part 
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1002) regulating the handling of milk in the New York-New 
Jersey marketing area complains that Order No. 2 and its rules 
and regulations are not in accordance with law. 


The respondent, Consumer and Marketing Service, United 
States Department of Agriculture, filed an application to dismiss 
the petition pursuant to section 900.52 (c) of the applicable rules 
of practice (7 CFR 900.50 et seq.) for failure of the petition to 
state clearly the facts upon which the petition is based and the 
reasons why petitioner claims that the order, the rules or regula- 
tions or the obligations imposed upon petitioner are not in ac- 
cordance with law. Petitioner filed an answer to the application 
to dismiss. 


We agree with respondent that it is not possible to ascertain 
from the petition filed what are petitioner’s grievances, that is, 
whether the complaint is about specific order provisions, the regu- 
lations issued under the order, the administration of the order or 
regulations, etc. 


Accordingly, the petition is dismissed. Petitioner, however, may 
file an amended petition pursuant to section 900.52 (c) of the rules 
of practice within 30 days. 


(No. 13,334) 


In re FITCHETT BROTHERS, INC. AMA Docket No. M 2-37. Decided 
August 31, 1970. 


Application to dismiss petition granted—Failure to state grievance 


Respondent’s application to dismiss the petition filed herein is granted where 
a grievance is not clearly stated by the petitioner. However, petitioner 
may file an amended petition. 


Mac D. Levin, Hackensack, N.J., for petitioner. 
Dennis Becker for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under the Agricultural Adjustment Act 
(1938) as reenacted and amended by the Agricultural Marketing 
Agreement Act of 1987 and subsequent amendments (7 U.S.C. 
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601 et seq.), petitioner, a handler under Order No. 2 (7 CFR Part 
1002) regulating the handling of milk in the New York-New 
Jersey marketing area complains that Order No. 2 and its rules 
and regulations are not in accordance with law. 


The respondent, Consumer and Marketing Service, United 
States Department of Agriculture, filed an application to dismiss 
the petition pursuant to section 900.52 (c) of the applicable rules 
of practice (7 CFR 900.50 et seq.) for failure of the petition to 
state clearly the facts upon which the petition is based and the 
reasons why petitioner claims that the order, the rules or regula- 
tions or the obligations imposed upon petitioner are not in ac- 
cordance with law. Petitioner filed an answer to the application 
to dismiss. 


We agree with respondent that is not possible to ascertain 
from the petition filed what are petitioner’s grievances, that is, 
whether the complaint is about specific order provisions, the reg- 
ulations issued under the order, the administration of the order 
or regulations, etc. 


Accordingly, the petition is dismissed. Petitioner, however, may 
file an amended petition pursuant to section 900.52 (c) of the 
rules of practice within 30 days. 


(No. 13,335) 


In re OLBRYCH Dairy, INC. AMA Docket No. M 2-35. Decided 
August 31, 1970. 


Application to dismiss petition granted—Failure to state grievance 


Respondent’s application to dismiss the petition filed herein is granted where 
a grievance is not clearly stated by the petitioner. However, petitioner 
may file an amended petition. 


Mac D. Levin, Hackensack, N.J., for petitioner. 
Dennis Becker for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under the Agricultural Adjustment Act 
(1933) as reenacted and amended by the Agricultural Marketing 
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Agreement Act of 1937 and subsequent amendments (7 U.S.C. 
601 et seq.), petitioner, a handler under Order No. 2 (7 CFR Part 
1002) regulating the handling of milk in the New York-New 
Jersey marketing area complains that Order No. 2 and its rules 
and regulations are not in accordance with law. 


The respondent, Consumer and Marketing Service, United 
States Department of Agriculture, filed an application to dismiss 
the petition pursuant to section 900.52 (c) of the applicable rules 
of practice (7 CFR 900.50 et seq.) for failure of the petition to 
state clearly the facts upon which the petition is based and the 
reasons why petitioner claims that the order, the rules or regu- 
lations or the obligations imposed upon petitioner are not in ac- 
cordance with law. Petitioner filed an answer to the application 
to dismiss. 


We agree with respondent that it is not possible to ascertain 
from the petition filed what are petitioner’s grievances, that is, 
whether the complaint is about specific order provisions, the reg- 
ulations issued under the order, the administration of the order 
or regulations, etc. 


Accordingly, the petition is dismissed. Petitioner, however, may 
file an amended petition pursuant to section 900.52 (c) of the 
rules of practice within 30 days. 


(No. 13,336) 


In re WEISGLASS GOLD SEAL DAIRY CORPORATION et al. AMA 
Docket No. M 2-34. Decided August 31, 1970. 


Denial of application to dismiss—Sufficiency of petition 


Respondent’s application to dismiss the petition for lack of sufficiency is 
denied. As to respondent’s objection to the joinder of several petitioners 
in one proceeding, it is concluded that since the petitioners have essen- 
tially the same grievances it would make for expedition to adjudicate 
the issues in one proceeding instead of twelve. 


Murray Hammerman and Co., New York, N.Y., for petitioners. 
John A. Campbell for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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DENIAL OF APPLICATION TO DISMISS 


Respondent, Consumer and Marketing Service, United States 
Department of Agriculture, filed an application to dismiss the 
petition herein filed by 14 handlers subject to Order No. 2 (7 
CFR 1002 et seg.) regulating the handling of milk in the New 
York-New Jersey marketing area. In brief, the petition claims 
that the market administrator’s classification and pricing of in- 
ventories are invalid. 


The application to dismiss asserts that the petition does not 
comply with the applicable rules of practice (900.52 (b) (3) and 
(4)) in that the petition fails to set forth a full statement of the 
facts upon which the petition is based and a full statement of the 
reasons why the action complained of is not in accordance with 
law. Respondent objects to the joinder of 14 petitioners in one 
proceeding. 


Petitioners filed a reply to the application to dismiss agreeing 
with respondent that two petitioners have elements in their griev- 
ances which the other petitioners do not have and petitioners re- 
quest severance of these two from this proceeding. 


The reply also provides additional information in connection 
with petitioners’ claims and states that the facts are essentially 
the same for all the remaining petitioners. 


Upon examining the petition, the application to dismiss and the 
petitioners’ reply, we conclude that the application to dismiss 
should be denied. It is fairly clear what petitioners are complain- 
ing about and we see no great difficulty in the preparation and 
filing of an answer by respondent. Since petitioners say that the 
petitioners have essentially the same grievances, we think it 
makes for expedition to adjudicate the issues in one proceeding 
instead of twelve. Respondent may request a prehearing confer- 
ence with the hearing examiner if difficulties arise because of the 
one proceeding. 


Petitioners’ request for severance of Friendship Dairies, Inc. 
and Honeywell Farms, Inc. is granted and they are no longer 
petitioners herein. 


Otherwise, the application to dismiss is denied and respondent 
shall file an answer as provided in section 900.52a of the rules 
of practice. 
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(No. 13,337) 


In re KROLL, DALON & Co., INC. and STANLEY KROLL. CEA Docket 
No. 173. Decided August 12, 1970. 


Financial requirements—Segregation of funds—Cease and desist—Stipulation 


Respondents consented to the issuance of an order requiring them to cease 
and desist from failing to meet the minimum financial requirements of 
the act and failing to segregate customers’ funds. 


Earl L. Saunders for Commodity Exchange Authority. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C., Chapter 1, 1964 ed., as amended, Supp. IV, 
1969), instituted by a complaint and notice of hearing issued on 
May 14, 1970, under section 6(c) of the Act (7 U.S.C. Supp. IV, 
13b). The respondents are charged with violating sections 4d 
and 4f of the Act (7 U.S.C. Supp. IV, 6d, 6f), and sections 1.17 
(34 F.R. 599), 1.20 and 1.21 of the regulations thereunder (17 
CFR 1.20, 1.21). 


No hearing has been held in this proceeding. The respondents 
have filed a stipulation under section 0.4(b) of the rules of prac- 
tice (17 CFR 0.4(b)) in which they (1) withdraw their answer 
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previously filed, (2) admit the facts hereinafter set forth in para- 
graphs 1 and 2 of the Findings of Fact, (3) admit, for the pur- 
poses of this proceeding and for such purposes only, the facts 
hereinafter set forth in paragraphs 3 and 4 of the Findings of 
Fact, (4) waive the report of the Hearing Examiner, and (5) 
consent to the entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent Kroll, Dalon & Co., Inc., is now, and was at all 
times material herein, a corporation organized and existing under 
the laws of the State of New York, with offices at 25 Broad Street, 
New York, New York. At all times material herein up to on or 
about October 15, 1969, the said corporation engaged as futures 
commission merchant within the meaning of the term “futures 
commission merchant” as used in the Commodity Exchange Act. 
Throughout the year 1969, the said corporation was registered as 
futures commission merchant under the Commodity Exchange 
Act. In accordance with the provisions of section 4f of the said 
Act (7 U.S.C. 4f, Supp. IV, 1969) and section 1.16 of the regula- 
tions thereunder (17 CFR 1.16), such registration expired on 
December 31, 1969, and the said corporation is no longer register- 
ed under the Commodity Exchange Act. 


2. Respondent Stanley Kroll, an individual whose business ad- 
dress is the same as that of the corporate respondent, is now, and 
was at all times material herein, president of the corporate re- 
spondent. At all such times, the operations of the corporate re- 
spondent were under the direction and control of respondent 
Stanley Kroll. 


3. (a) At the times hereinafter stated, the respondent corpo- 
ration, in the regular course of its business as futures commission 
merchant, carried accounts of customers who traded in commodity 
futures on contract markets subject to the provisions of the Com- 
modity Exchange Act and regulations. Such accounts, the trading 
therein, and the handling and disposition of funds in connection 
therewith, were subject to the provisions of the said Act and regu- 
lations. At all such times, the corporate respondent had to its 
credit with banks or other depositories sums of money in varying 
amounts, held in segregated accounts and identified as customers’ 
funds, representing deposits of margin by and trading profits 
accruing to such customers. 
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(b) On 21 business days between July 14 and August 26, 
1969, both inclusive, the respondent corporation was undersegre- 
gated in amounts ranging from $282.62 on August 12 to $20,505.67 
on August 15—that is, the total amount of customers’ funds held 
in segregation as above described, was insufficient, by the afore- 
said sums, to pay all credits and equities due to such customers. 


4. As of August 31, 1969, the respondent corporation, while en- 
gaged as a registered futures commission merchant under the 
Commodity Exchange Act, failed to meet the minimum financial 
requirements prescribed by section 1.17 of the regulations (34 
F.R. 599) issued by the Secretary of Agriculture under the said 
Act. According to the report of the respondent corporation’s 
financial condition (Form 1-FR) which it filed with the Commod- 
ity Exchange Authority as of August 31, 1969, the respondent 
corporation lacked approximately $265,000 of having enough 
working capital to meet such minimum financial requirements. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, the respondents vio- 
lated sections 4d and 4f of the Commodity Exchange Act and sec- 
tions 1.17, 1.20 and 1.21 of the regulations thereunder. The com- 
plainant states that the administrative officials of the Commodity 
Exchange Authority have carefully considered the stipulation sub- 
mitted by the respondents. The administrative officials believe 
that the prompt entry of the proposed order would constitute a 
satisfactory disposition of this case, serve the public interest and 
effectuate the purposes of the Act. The complainant recommends, 
therefore, that the stipulation be accepted and the proposed order 
be issued. It is concluded that the complainant’s recommendation 
should be adopted. 


ORDER 


Respondent Kroll, Dalon & Co., shall cease and desist from: (1) 
failing to treat and deal with customers’ funds as belonging to 
such customers as required by section 4d of the Commodity Ex- 
change Act (7 U.S.C. 6d, Supp. IV, 1969) and the regulations 
thereunder; (2) failing to hold customers’ funds in segregated 
accounts as required by section 4d of the Commodity Exchange 
Act (7 U.S.C. 6d, Supp. IV, 1969) and the regulations thereunder ; 
and (8) engaging as futures commission merchant within the 











880 COMMODITY EXCHANGE ACT 


Cite as 29 A.D. 880 


meaning of the Commodity Exchange Act without meeting the 
minimum financial requirements prescribed by section 1.17 of the 
regulations (34 F.R. 559) issued under the Commodity Exchange 
Act. 


Respondent Stanley Kroll shall cease and desist from wilfully 
causing, aiding, counselling, commanding or inducing respondent 
Kroll, Dalon & Co., Inc., or any other futures commission mer- 
chant, to engage in any act or practice from which the said re- 
spondent corporation is directed to cease and desist by this order. 


This order shall become effective on the date of service of a 
copy thereof upon respondents. 


(No. 13,338) 


In re CARGILL, INCORPORATED, ERWIN E. KELM, H. ROBERT 
DIERCKS, WALTER B. SAUNDERS, and BENJAMIN §. JAFFRAY. 
CEA Docket No. 120. Decided August 13, 1970. 


Manipulation—Suspension of registration of corporate respondent— 
Denial of trading privileges—Sanctions suspended 


The activities of the corporate respondent and four of its officers in manipu- 
lating the price of May 1963 wheat futures on the Chicago Board of 
Trade in 1963 and the price of cash wheat in Chicago in 1963 are viola- 
tions of the act for which the registration of the corporate respondent 
as a commission merchant is suspended for a period of 90 days and all 
the contract markets are directed to refuse all trading privileges to all 
respondents for a like period. However, the sanctions as to all respon- 
dents are suspended. If any of the respondents is again found to have 
violated the act within two years the suspended sanctions will be taken 
into account in determining the sanctions to be ordered in connection 
with any such violation. 


Earl L. Saunders for Commodity Exchange Authority. 
Dorsey, Owen, Marquart, Windhorst and West, Minneapolis, Minn., and 
Calvin J. Anderson, general counsel, for Cargill, Incorporated. 
Neville, Johnson and Thompson, Minneapolis, Minn., for individual re- 
spondents. 
Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.) against Cargill, Incorporated, 
a Delaware corporation engaged in the grain merchandising and 
export business, and four of its officers. The complaint, issued 
under section 6 (b) of the act (7 U.S.C. 9) by the Assistant Sec- 
retary of Agriculture, charges that respondents attempted to 
manipulate and did in fact manipulate the price of May 1963 
wheat futures on the Chicago Board of Trade on May 21, 1963, 
and the price of cash wheat in Chicago on May 20 and 21, 1963, 
in willful violation of sections 6 (b) and 9 of the Commodity Ex- 
change Act (7 U.S.C. 9, 138). 


The respondents filed separate answers in which each respon- 
dent admits the jurisdictional allegations of the complaint and 
some of the transactions and positions described therein. Re- 
spondents Kelm and Diercks each admit that, as president and 
executive vice-president, respectively, of Cargill, Incorporated, 
they were generally familiar with the corporation’s cash trans- 
actions and futures positions, but they deny that they authorized 
and approved the transactions compained of (Kelm answer, para- 
graph VII, Diercks answer, paragraph VII). Respondent Saunders 
admits that, as a vice-president of the corporation, all of the 
transactions were carried out under his general direction and 
supervision (Saunders answer, paragraph VII). Respondent Jaff- 
ray admits that, as assistant vice-president, he directed and super- 
vised the cash transactions (Jaffray answer, paragraph VII). 


All the respondents deny any attempted or actual manipulation 
or any purpose or intent to manipulate. Each respondent sets 
forth additional affirmative defenses, described below. 


Ear] L. Saunders, Office of the General Counsel, United States 
Department of Agriculture, appeared as counsel for complainant. 
The corporate respondent was represented by John G. Dorsey, 
Peter Dorsey, and James H. O’Hagan, of Dorsey, Owen, Marquart, 
Windhorst and West, a Minneapolis law firm, and by Calvin J. 
Anderson, general counsel of the corporation, and Donald C. Lev- 
in, its vice-president and secretary. The individual respondents 
were represented by Philip Neville, of Neville, Johnson and 
Thompson, a Minneapolis law firm. Benj. M. Holstein, Office of 
Hearing Examiners, United States Department of Agriculture, 
was assigned as referee and presided at the hearing. 





1. John G. Dorsey died in February 1966, while the hearing was in progress. 
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Prior to the hearing, petitions to intervene for the limited pur- 
pose of submitting briefs after hearing and participating in other 
post-hearing procedure were filed on behalf of the Board of Trade 
of the City of Chicago, the Association of Commodity Exchange 
Firms, Inc., and the Great Plains Wheat Market Development 
Association, Inc. These petitions were granted (Ruling on Peti- 
tions for Intervention, June 7, 1965). 


A prehearing conference was held prior to the hearing and 
another such conference took place in the interval between con- 
clusion of the government’s case in chief and the presentation of 
evidence by respondents. At these conferences, the parties stated 
what they considered to be the issues, outlined their positions 
with respect thereto, exchanged information concerning witnesses 
and exhibits, and reached agreement on minor procedural matters 
(Summary of Prehearing Conference, March 26, 1965, February 
1, 1966). 


The hearing took place at intervals in Minneapolis, Chicago 
and Washington, and was concluded in November 1966, after 32 
days of hearing. The record contains 4715 pages of oral testimony 
by some 50 witnesses and over 200 exhibits, many of which con- 
sist of multiple documents. Respondents’ motions to dismiss the 
proceeding at the conclusion of the government’s case in chief 
were denied by the referee after briefs and oral argument, and a 
request for certification of this ruling to the Judicial Officer was 
denied. (Ruling on Motions to Dismiss, December 22, 1965; Rul- 
ing on Request for Certification, January 17, 1966). Respondents’ 
request for oral argument before the referee in support of their 
suggested findings, conclusions and order, made on the record 
after the close of the hearing and later renewed, was denied in a 
ruling filed June 25, 1968. Motions made orally at the close of the 
hearing to dismiss the proceeding as against all the respondents 
are pending (Tr. pp. 4706-4707). 


Suggested findings of fact, conclusions and orders, and support- 
ing briefs were filed on behalf of the parties. Briefs supporting, 


in general, the position taken by respondents were also filed on be- 
half of each of the three intervenors. 


The referee issued a recommended decision (112 pages) to the 
general effect that respondents had violated the act as charged in 
the complaint and proposed an order suspending the registration 
of respondent Cargill, Incorporated, as a futures commission mer- 
chant under the act for a period of 90 days and an order to the 
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contract markets to refuse all trading privileges to all respon- 
dents for a period of 90 days. 


Respondents filed exceptions to the recommended decision and 
order as did also the intervenor, Board of Trade of the City of 
Chicago. Respondents requested oral argument upon their excep- 
tions but the Board of Trade of the City of Chicago did not. Oral 
argument was held before the Judicial Officer, Thomas J. Flavin, 
in Washington, D. C. December 9, 1969. 


Respondents filed a motion on September 16, 1968, for disquali- 
fication of Thomas J. Flavin, Judicial Officer, as deciding officer 
in the proceeding alleging that he had prejudged the proceeding 
and had a personal bias against the respondents. The motion was 
supported by an affivadit dated October 14, 1966, some years 
earlier, in which Mr. John Tripp, a retired employee of the United 
States Department of Agriculture, then working for Cargill in 
Washington, D. C., states he met Mr. Flavin on the bus and that 
Mr. Flavin upon sitting down with Mr. Tripp made a remark 
which Mr. Tripp remembered as being substantially “Your com- 
pany (or you fellows) have rigged the market again”. 


Mr. Flavin refused to disqualify himself because he stated that 
whatever remark he may have made to Mr. Tripp was purely in 
jest and before he had seen the complaint and before the hearing 
was held. He denied any prejudgment or personal bias against 
respondents. On August 27, 1969, Assistant Secretary Lyng de- 
nied the motion. 

The Findings of Fact below are substantially those recommend- 
ed by the referee. Many deal with the background of trading in 
wheat futures and are not controverted. Others concern the physi- 
cal facts of Cargill’s trading in cash wheat and in May 1963 wheat 
futures on the Chicago Board of Trade. These facts too cannot 
be denied by respondents. The evidentiary facts in dispute and the 
inferences and conclusions from the facts found are discussed 


under the heading “Conclusions” below. 


FINDINGS OF FACT 
1. Respondent Cargill, Incorporated, (hereinafter Cargill), is 
a corporation organized and existing under the laws of the State 
of Delaware, with its principal office and place of business in the 


Cargill Building, Minneapolis, Minnesota, and administrative of- 
fices in Wayzata, Minnesota, a suburb of Minneapolis.? Said corpo- 


2. This office is frequently referred to in the testimony as the Lake office. 











884 COMMODITY EXCHANGE ACT 


Cite as 29 A.D. 880 


ration is now and was at all times material herein a clearing mem- 
ber of the Board of Trade of the City of Chicago, and registered 
with the Secretary of Agriculture as a futures commission mer- 
chant under the Commodity Exchange Act. Cargill is a closely 
held family corporation engaged in various diversified business 
activities, including the marketing of agricultural commodities 
domestically and in the export trade. The firm is over 100 years 
old, well established, has approximately 5500 employees, and is 
organized into divisions each of which is concerned with a specific 
activity. The grain division has the responsibility for marketing 
and warehousing wheat and other grains, and has offices in several 
cities including Chicago, Kansas City, St. Louis, Minneapolis and 
Buffalo. Cargill owns and operates a grain elevator in Chicago. 
(Cargill answer, paragraph I; Tr. pp. 1468-1488, 1492-1493, 
1503). 


2. Respondent Erwin E. Kelm, an individual whose business 
address is the same as that of respondent Cargill, is now and was 
at all times material herein the president of respondent. corpora- 
tion, its chief executive officer, a member of its Board of Directors, 
and a member of the Board of Trade of the City of Chicago. At 
all such times respondent Kelm was in charge of all operations of 
the corporate respondent, took an active part in its management, 
and was generally familiar with its cash transactions and futures 
positions (Kelm answer, paragraphs II, VII; Tr. pp. 2445, 3135- 
3138). 


38. Respondent H. Robert Diercks, an individual whose business 
address is the same as that of the respondent Cargill, is now and 
was at all times material herein an executive vice-president of 
respondent corporation, a member of its Board of Directors, and 
a member of the Board of Trade of the City of Chicago. At all 
such times respondent Diercks supervised and was responsible 
for the operations of Cargill’s grain division, was generally fa- 
miliar with Cargill’s cash transactions and futures positions, and 
such transactions were made and positions taken with his knowl- 
edge and consent (Diercks answer, paragraphs III, VII; Tr. pp. 
2416-2417, 2424). 


4. Respondent Walter B. Saunders, an individual whose busi- 
ness address is the same as that of respondent Cargill, is now and 
was at all times material herein vice-president of respondent 


corporation, manager of its grain division, and a member of the 
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Board of Trade of the City of Chicago. At all such times respon- 
dent Saunders was in charge of Cargill’s grain division and made 
the decisions with respect to trading in grain futures for Cargill’s 
account, and the cash and futures transactions hereinafter de- 
scribed were carried out under his direction, supervision and con- 
trol (Saunders answer, paragraphs IV, VII; Tr. pp. 1488, 1491, 
1497-1498, 1629). 


5. Respondent Benjamin S. Jaffray, an individual whose busi- 
ness address is 1660 Field Building, Chicago, Illinois, is now and 
was at all times material herein an assistant vice-president of 
respondent Cargill, and a member of the Board of Trade of the 
City of Chicago. At all such times, respondent Jaffray was the 
manager in charge of the Chicago (Central Region) office of Car- 
gill’s grain division at the above address, and said respondent 
directed and supervised the cash grain transactions of Cargill in 
that region and was consulted concerning export sales which were 
then consummated through the Wayzata office (Jaffray answer, 
paragraphs V, VII; Tr. pp. 1492, 1632-1634, 1777-1781, 1857). 


6. Cargill Grain Company, Ltd., a Canadian subsidiary of Car- 
gill’s grain division, owns and operates a grain elevator and load- 
ing facility at Baie Comeau, Quebec, Canada, on the St. Lawrence 
River, which is used by Cargill as an export transfer point. Car- 
gill ships grain in lake vessels or “lakers” from Chicago and other 
ports on the Great Lakes to Baie Comeau via the St. Lawrence 
seaway where the grain is transferred from the lake vessel into 
an ocean-going vessel for export (Tr. pp. 1493-1495). 


7. Tradax Internacional S. A., a Panama corporation with 
headquarters in Panama City, Panama, and Tradax Geneve, S. A., 
a Swiss corporation with headquarters in Geneva, Switzerland, 
were at all times material herein closely related to respondent 
Cargill, the three corporations having many shareholders and of- 
ficers in common. Tradax Geneve is the management company 
for Tradax Internacional and the two corporations (hereinafter 
Tradax) are engaged in the business of merchandising grain of 
all origins to all parts of the world (Tr. pp. 1530-1531, 2099- 
2108). 


8. The Board of Trade of the City of Chicago (Chicago Board 
of Trade) is now and was at all times material herein a commod- 
ity exchange duly designated as a contract market under the Com- 
modity Exchange Act. It is an organization which provides facili- 
ties where traders meet and engage in trading in various com- 
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modities under rules promulgated by the Board of Trade, but the 
Board of Trade does not engage in any trading activity (Answers, 
paragraph VI; Tr. p. 27). 


9. A wheat futures contract on the Chicago Board of Trade is 
a contract made on or subject to the rules of the Board of Trade, 
in which one party agrees to sell and deliver and the other party 
agrees to buy and receive a specified quantity of wheat at a speci- 
fied price in a designated month in the future. The normal trading 
unit is one contract consisting of 5,000 bushels. The parties de- 
termine the price, the number of contracts or quantity of wheat, 
and the month of delivery. All other terms and conditions of the 
contract are fixed by the rules of the Board of Trade and are in- 
corporated into every contract. When the proper deposits are 
made, the clearing organization of the Board of Trade is substitu- 
ted as buyer from the seller and seller to the buyer and thereafter 
each of the contracting parties is obligated only to the clearing 
organization. A wheat futures contract must be satisfied or liqui- 
dated by (1) an off-setting transaction in the same future prior 
to the expiration of trading in that future, or by (2) delivery of 
the specified quantity of wheat by the seller and its receipt and 
payment by the buyer during the specified delivery month and in 
conformity with the rules of the Board of Trade. A trader who 
fails to satisfy one or the other of these conditions is in default 
on his contract. A trader who has bought futures and is therefore 
obligated to take delivery or make an off-setting sale has an open 
long position and is referred to as a “long”, and a trader who has 
sold futures and is obligated to deliver or make an off-setting 
purchase is a “short” and has an open short position (Tr. pp. 26- 
36, 44-45). The maximum net long or net short speculative posi- 
tion in any wheat future which any one person may hold or con- 
trol on any one contract is 2,000,000 bushels (17 CFR 150.1). 


10. The crop year for wheat in the United States is from ap- 
proximately June 1 to May 31 of the following year. At all times 
material herein the delivery months in which wheat futures could 
be traded on the Chicago Board of Trade were July, September, 
December, March and May (Comp. Ex. 1). The May 1963 wheat 
future was the last future for the 1962-1963 crop year (old crop), 
and the July 1963 wheat future was the first future for the 1963- 
1964 crop year (new crop). June 1, 1962, was the first day for 
trading in the May 1963 future and May 21, 1963 (Tuesday) was 
the last day for trading in such future. During the remaining 
seven business days in May, deliveries of wheat in satisfaction of 
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May 1963 futures contracts could be made. May 31, 1963 (Friday) 
was the last day for delivery of wheat in satisfaction of a May 
1963 futures contract. Any May 1963 futures contract open there- 
after was in default (17 CFR 100.1; Tr. pp. 38-43, 1508). 


11. Most futures contracts on the Chicago Board of Trade are 
offset by an opposite transaction or transactions. When a futures 
contract is satisfied by delivery, the delivery is effectuated by 
tender on the part of the seller and acceptance on the part of the 
buyer of a warehouse receipt or receipts covering a specified 
quantity of deliverable grade wheat stored in a designated ware- 
house in the Chicago area approved by the Chicago Board of 
Trade as regular for delivery. There are no delivery points out- 
side of the Chicago area. Under the rules of the Board of Trade, 
during the last three business days of a delivery month delivery 
may also be made by tendering deliverable grade wheat loaded in 
railroad cars on track in the Chicago switching district, which 
cars are consigned to an approved Chicago warehouse elevator 
(Tr. pp. 28, 33-35). Delivery must be preceded by a notice of in- 
tention to deliver, issued by the seller or on his behalf on the day 
prior to delivery. Such notices could be issued during the period 
beginning with the last business day of the calendar month im- 
mediately prior to the delivery month and extending through the 
day prior to the last delivery day of such month. 


12. Under the rules of the Chicago Board of Trade in effect 
during May 1963, a trader who had an open short position in 
wheat futures was required (1) to make an off-setting purchase of 
futures in the trading pit or ring prior to the expiration of trad- 
ing in the future, which purchase would cover his short position, 
or (2) issue a notice of intention to deliver within the period per- 
mitted for such issuance and deliver wheat in accordance with the 
notice on the next business day. A trader who had an open long 
position in wheat futures was required (1) to make an off-setting 
sale of futures in the trading pit or ring prior to expiration of 
trading in the future which sale would liquidate his long position, 
or (2) take delivery of wheat on the business day after receipt 
of a notice of intention to deliver. Under the rules of the Board 
of Trade, a trader who had an open short position could, in addi- 
tion to the options described above, enter into an ex-pit trans- 
action in which he would exchange actual wheat for long futures 
with which to cover his short position, and a trader who had an 
open long position could, in addition to the options described 
above, enter into an ex-pit transaction in which he would ex- 














888 COMMODITY EXCHANGE ACT 


Cite as 29 A.D. 880 


change his long futures for actual wheat, thus liquidating his 
long position. After expiration of trading in the May 1963 future, 
such ex-pit transactions were permitted only between traders 
closing out positions in the future. 


13. Soft red winter wheat is one of various classes of wheat 
produced in the United States, and Chicago is one of the principal 
markets for such wheat. Soft red winter wheat is grown chiefly 
in Illinois, Indiana and Ohio, and comprises about 15 percent of 
the total United States wheat crop (Tr. p. 1505; Resp. Ex. 76). 
Soft red winter wheat is used by mills in the Chicago area (Tr. pp. 
1087, 1098, 1794), and from 10 to 16 million bushels of such 
wheat are usually accumulated and warehoused in Chicago after 
harvest and thereafter sold to mills in Illinois and other states 
and for export (Tr. pp. 1506, 1780). Major consumers of soft red 
winter wheat in the Chicago area are the Eckhart Milling Com- 
pany, Chicago, General Mills, Incorporated, Chicago, and the Pills- 
bury Company, Springfield, Illinois (Tr. p. 1794). The Chicago 
wheat futures contract is essentially a soft red winter wheat con- 
tract because No. 2 soft red winter wheat is the cheapest class and 
grade deliverable at par in satisfaction of the contract, and there- 
fore the price of the Chicago wheat future tends generally to re- 
flect the value of No. 2 soft red winter wheat (Tr. pp. 1285, 
8290-91). 


14. In early 1963, Cargill was of the opinion that there would 
be an ample supply of old crop (1962) soft red winter wheat 
available at the end of the crop year in May 1963. Based upon 
this opinion, Cargill hedged its inventory of soft red winter 
wheat by selling May 1963 futures on the Chicago Board of 
Trade, and in early March 1963 reached a maximum short posi- 
tion in such future in excess of eight million bushels (Resp. Ex. 
32; Tr. pp. 1511-1513). During February 1963, Cargill sold sub- 
stantial quantities of cash soft red winter wheat to mills in the 
southwestern part of the United States and this demand continued 
into March (Comp. Ex. 34). Cargill thereupon revised its evalua- 
tion of the supply-demand situation, concluded that stocks of old 
crop wheat would be in tight supply at the end of the crop year, 
and began to cover its short hedges by the purchase of May 1963 
wheat futures (Tr. pp. 169-170, 1524-1525, 1787-1789, 3150-3152; 
Comp. Ex. 34, Resp. Ex. 32). In March 1963, the Spanish Govern- 
ment indicated a definite interest in the purchase of substantial 
quantities of wheat and Cargill responded that it was prepared 
to offer soft red winter wheat to Spain (Comp. Ex. 34). Cargill 
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thereupon continued to purchase May 1963 wheat futures during 
March and into April and by April 11, 1963, Cargill had reduced 
its short position to 570,000 bushels. On April 15, the next busi- 
ness day, Cargill bought 820,000 bushels of May 1963 wheat 
futures closing out its short hedge position and establishing a 
long speculative position of 250,000 bushels. (Comp. Ex. 3, Resp. 
Ex. 32). As of Friday, April 12, 1963, there was a total of 
2,804,000 bushels of deliverable grade wheat stored in Chicago 
warehouses, of which 200,000 bushels were owned by Eckhart 
and stored in its warehouse which was not regular for delivery. 
Of the remaining 2,604,000 bushels held by others, Cargill held 
2,471,000 bushels (Comp. Ex. 19). 


15. After April 15, 1963, Cargill continued to increase its long 
position in May 1963 wheat futures. On April 16, it purchased 
875,000 bushels of such futures and on April 18 it purchased 
100,000. On April 19, 1963, Cargill held a long position of 
1,225,000 bushels of May 1963 wheat futures on the Chicago 
Board of Trade. On that date there was a total of 2,238,000 bushels 
of deliverable grade wheat in Chicago warehouses of which Car- 
gill held 1,915,000 bushels and Eckhart held 214,000 bushels 
(Comp. Ex. 3, 19; Resp. Ex. 32). 


16. On or about April 21, 1963, at a meeting attended by re- 
spondents Kelm, Diercks and Saunders, Cargill’s operations in 
the May 1963 future were reviewed and respondent Saunders 
outlined the supply-demand situation and expressed the view 
that “the supply of wheat in Chicago would be very, very tight” 
due to the movement of such supplies into commercial channels. 
Respondent Kelm thereupon determined that Cargill’s long specu- 
lative position was a good business venture and approved the 
same. On April 22, 1963, Cargill bought an additional 225,000 
bushels of May 1963 wheat futures, increasing its long position 
to 1,450,000 bushels (Tr. pp. 3140-3141, 3150-3152, 3157-3158; 
Comp. Ex. 3, Resp. Ex. 32). 


17. During the latter part of April 1963, agents of the Spanish 
Government appeared in the United States and stated that their 
country was desperately in need of wheat (Tr. p. 1745). By April 
30, 1963, Cargill had increased its long position in May 1963 
wheat futures to 1,510,000 bushels (Comp. Ex. 3, Resp. Ex. 32). 


8. All references to positions or open interest are as of the close of business on the date 
indicated unless otherwise stated. The figures on Complainant’s Exhibit 8 are as of the close 
of business on each day, which is the same as the opening of business on the next day. The 
figures on Respondent’s Exhibit 32 refer to the opening of business on each day. 











890 COMMODITY EXCHANGE ACT 


Cite as 29 A.D. 880 


On May 2, 1963, the Geneva office of Tradax informed Cargill 
that representatives of the Spanish Government felt “pretty con- 
fident” that Spain would hold a tender in mid-May for the pur- 
chase of 100 to 150,000 tons * of wheat and that red winter wheat 
would be “perfectly satisfactory” on such tender, but that ship- 
ment from the United States could probably not be made by Car- 
gill before the government subsidy cut-off date (Resp. Ex. 7). 
At the time Cargill was so informed, the United States Depart- 
ment of Agriculture wheat export subsidy program required that 
old crop soft red winter wheat be loaded for export not later than 
May 31 in order to be eligible for the government subsidy appli- 
cable to such wheat. On May 6 and again on May 10, 1963, rep- 
resentatives of Cargill talked with representatives of the United 
States Department of Agriculture and discussed extension of the 
subsidy termination date (Comp. Ex. 58). During that week, 
Cargill increased its long position in the May 1963 future by 
220,000 bushels, and held a long position of 1,745,000 bushels on 
Friday, May 10. On May 11, Cargill was informed by Tradax that 
the Spanish tender would be held and that it would require ship- 
ment by June 10, and Cargill so informed the United States De- 
partment of Agriculture. On the same day (May 11) the Spanish 
Government announced tender (Tr. pp. 1538-1540). On Monday, 
May 13, at 3:30 p.m., the United States Department of Agriculture 
announced that the final shipment date for eligibility under the 
subsidy program was extended to June 10, 1963 (Tr. pp. 1548- 
1550). 


18. On Tuesday, May 14, 1963, Cargill offered to Tradax for 
re-offer to Spain on its tender of May 11 up to one million bushels 
of wheat, and on that day Tradax bought from Cargill one cargo 
of 12,500 tons or about 467,000 bushels of No. 2 red winter wheat 
at the current world price of $1.61 per bushel f.o.b. Baie Comeau 
for shipment between May 20 and June 10 (Tr. pp. 1571-1574; 
Comp. Ex. 35, Resp. Ex. 14). This price, plus the current subsidy 
of 62 cents, minus lake freight Chicago to Baie Comeau (914 
cents) equaled $2.1314 cents per bushel, or 1014 cents over the 
Chicago May 1963 futures price of $2.03 on that day (Resp. Ex. 
14). This sale was registered for subsidy prior to 3:29 p.m. on 
that day (Tr. pp. 1867-1868). On the same day, May 11, Cargill 
acquired 135,000 bushels of May 1963 wheat futures on the Chica- 
go Board of Trade which increased its long position to 1,880,000 
bushels (Comp. Ex. 3). 


4. From 4 to 6 million bushels (Tr. p. 1537). One ton equals approximately 40 bushels. 
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19. At 9:40 a.m. on Wednesday, May 15, 1963, respondent Jaff- 
ray sent the following wire from his Chicago office to the Cargill 
office at Wayzata (Comp. Ex. 15, p. 10): 


“Boys are going hammer wht smorn. Sugg [suggest] we 
watch CNS [Commodity News Service] and Dow-Jones and 
if no subsidy report next couple hours prob shud sow few 
seeds”. 


A subsidy registration or report carried by the Commodity News 
Service or Dow-Jones News Service would inform the trade that 
Cargill had sold wheat for export (Tr. pp. 1866-1868). On the 
same day, respondent Saunders negotiated with Tradax over the 
telephone concerning the purchase by Tradax of a second cargo 
of wheat from Cargill for offer to Spain, and Cargill indicated 
the price at which it was willing to sell (Tr. pp. 1574-1577). Dur- 
ing the trading session on that day Cargill bought an additional 
50,000 bushels of May 1963 wheat futures on the Chicago Board 
of Trade and reached a long speculative position of 1,930,000 
bushels (Comp. Ex. 3). At 7:35 p.m. on that day Cargill sent a 
wire to Tradax in Geneva “for reply Sat May 18” offering a 
second cargo of up to 15,000 tons of No. 2 red winter wheat at 
the then world price of $1.6414 per bushel f.o.b. Baie Comeau for 
shipment between May 23 and June 10 (Comp. Ex. 36A, 36B). 
This price, plus the current subsidy which had declined to 54 
cents on May 15, minus lake freight, equaled $2.09 per bushel or 
514 cents over the May 1963 Chicago futures price of $2.0314 
on that day (Resp. Ex. 14). 


20. On Thursday, May 16, Tradax, on the basis of its negotia- 
tions with Cargill, offered two cargoes of approximately 27,500 
tons of No. 2 red winter wheat to Spain and so informed Cargill 
by wire (Comp. Ex. 36C). Later that day Tradax informed Car- 
gill that the Tradax offer on the Spanish tender was “pretty at- 
tractive and we expect will hv some luck this time” (Resp. Ex. 
11). 


21. On Friday, May 17 and Saturday, May 18, Cargill loaded 
out of its Chicago elevator and shipped to Baie Comeau for trans- 
shipment overseas, 770,000 bushels of No. 2 soft red winter wheat, 
which left Cargill with a total of approximately 370,000 bushels 
of such wheat remaining in its Chicago elevator. Cargill personnel 
were instructed to keep the loading confidential (Tr. pp. 1560- 
1570; Comp. Ex. 34, p. 2, Comp. Ex. 45). On May 18, the Spanish 
Government accepted the Tradax offer of May 16 described in 
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Finding 20, and Tradax so informed Cargill and accepted Car- 
gill’s offer of the second cargo as described in Finding 19 (Comp. 
Ex. 36D, 36E, Resp. Ex. 26, 27; Tr. pp. 2062-2066). 


22. Just before consumation of the sales to Tradax, in accord- 
ance with Cargill’s regular practice, respondent Saunders and 
other Cargill representatives consulted Mr. Donald Levin, who 
was general counsel of respondent Cargill at that time, concern- 
ing Cargill’s long position in the May 1963 future, its cash hold- 
ings, and the prospective Spanish sales. Mr. Levin approved the 
proposed sales, expressed the opinion that Cargill’s operations 
were legal and proper, and stated that the legal problem “would 
be that if Cargill would sell wheat out of Chicago at an uneco- 
nomic price, that it would not be legal and proper” (Tr. pp. 1645, 
1649-1652, 1657-1658, 3143-3144). 


23. During the first half of May 1963, prices of the May 1968 
wheat future on the Chicago Board of Trade showed a downward 
trend, declining from $2.113,, at the close on May 1 to $2.0334 at 
the close on May 15. On Thursday, May 16 and Friday, May 17, 
prices increased and closed at $2.0514 and $2.0914, respectively 
(Comp. Ex. 8). Chicago cash price quotations for No. 2 red winter 
wheat showed a parallel trend, declining from about $2.18 on 
May 1 to $2.0914 on May 15, and then rising to $2.11 and $2.1514, 
on May 16 and 17 (Comp. Ex. 17). William G. Catron, vice-presi- 
dent of Eckhart Milling Company at the time, testified that on 
Thursday, May 16 and Friday, May 17, the market started to re- 
act to rumors that wheat would be shipped out of Chicago over 
the coming weekend. (Tr. pp. 1094-1095, 1105). 


24. On May 20, 1963, Eckhart purchased 25,000 bushels of No. 
2 red winter wheat from the Central Soya Company at $2.27 and 
25,000 bushels from Cargill at $2.28, delivered Chicago, and at 
the same time liquidated 45,000 bushels of long May futures which 
it held (Comp. Ex. 46, 55, 56, 61; Tr. pp. 1100-1102). On May 21, 
Eckhart bought an additional 50,000 bushels of No. 2 red winter 
wheat from General Grain Company, Indianapolis, Indiana, at 
$2.2614, delivered Chicago for which it exchanged 50,000 bushels 
of long May futures. This transaction involved an abnormal move- 
ment of wheat from Indianapolis to Chicago (Comp. Ex. 57; Tr. 
pp. 1103-1104). These cash purchases by Eckhart transferred its 
long futures position into cash wheat and were motivated by the 
shipments of wheat out of Chicago by Cargill over the previous 
weekend, by Eckhart’s need for wheat to supply the operational 
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requirements of its mill until new crop wheat became available, 
and because it wanted wheat in satisfaction of its long futures 
contracts and did not wish to risk receiving settlement on its con- 
tracts rather than wheat, in the event of defaults in the May 
future (Tr. pp. 1098, 1102-1103, 1107). On May 20, 1963, General 
Mills, which had a short position in the May future, changed its 
evaluation of the futures market and covered its short position by 
the purchase of futures when it was informed that substantially 
all the wheat in Chicago was being loaded for shipment. All of 
the wheat owned by General Mills and stored in its Rialto elevator 
in Chicago was needed in its milling operations and was not for 
sale (Tr. pp. 1085-1088). 


25. At the opening of the trading session on Monday, May 20, 
Cargill held a long open contract position of 1,930,000 bushels in 
the May 1963 wheat future on the Chicago Board of Trade (Comp. 
Ex. 3, Resp. Ex. 32). The future had closed at $2.0214-$2.0914 
the previous day, May 17, and opened at $2.11-$2.14 on May 20 
(Comp. Ex. 8). At a meeting of Cargill representatives on that 
day it was determined that Cargill should begin the liquidation 
of its futures position and respondent Saunders placed an order 
during the trading session to sell 100,000 bushels of May 1963 
futures at $2.19 for Cargill’s account (Comp. Ex. 4; Tr. pp. 78- 
85, 1591-1593). However, the floor broker was able to sell only 
40,000 bushels at $2.19, and after such execution returned the 
order to Cargill with a notation upon its face that there was no 
market for the balance at that price (Comp. Ex. 4; Tr. pp. 2346- 
2347). The high price reached during that day was $2.19. Under 
the rules of the Chicago Board of Trade, the maximum permissible 
high price for that day was $2.1934.5 The market closed at 
$2.1834-$2.1814, an increase of 934, cents from the previous day’s 
closing price (Comp. Ex. 8). 


26. Between May 1 and May 20, 1963, the total open interest in 
the May 1963 wheat future on the Chicago Board of Trade de- 
clined from about 27 million bushels to about eight million bushels. 
During the same period, Cargill increased its long position in the 
future by 405,000 bushels (Comp. Ex. 3). May 21, 1963, was the 
last day for trading in the May 1963 wheat future on the Chicago 
Board of Trade, and at the opening of business on that day re- 
spondent Cargill held a long open contract position of 1,890,000 


5. The maximum permissible price fluctuation is 10 cents above or below the previous day’s 
closing price (Tr. p. 131). 
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bushels in such future or about 24 percent of the open interest 
(Comp. Ex. 3, Resp. Ex. 32). The next largest long position in 
the future held by any trader was 350,000 bushels. The largest 
short position held by any trader at that time was 700,000 bushels 
(Comp. Ex. 6). At the same time, the quantity of deliverable 
wheat in Chicago warehouses owned by persons other than Car- 
gill and available for purchase was approximately 20,000 bushels 
(Comp. Ex. 19; Tr. pp. 1247-1248). 


27. When the Chicago Board of Trade opened at 9:30 a.m. on 
May 21, the last day of trading in the May 1963 future, the May 
1963 wheat future traded at $2.22-$2.2034 and then gradually 
declined. Between 10:30 and 10:57 prices ranged between $2.1814 
and $2.1714 (Comp. Ex. 7). Sometime during this interval Car- 
gill placed an order to buy 100,000 bushels of May 1963 futures 
and the order was executed by the purchase of 50,000 bushels at 
$2.18 and 50,000 bushels at $2.1714 (Tr. pp. 1593-1594, 2334). 
These purchases gave Cargill a long speculative position in the 
future of 1,990,000 bushels. Thereafter prices again declined and 
at 11:02 a.m. the future was sold at $2.1514, which was the low 
price for the day (Comp. Ex. 7). At or about 11:00 a.m., respon- 
dent Jaffray sold 50,000 bushels of cash wheat for Cargill’s ac- 
count to the Continental Grain Company at 11 cents over the May 
1963 future and agreed with a representative of Continental to 
sell 50,000 bushels of the future for Continental’s account before 
the expiration of trading on that day in order to price the trans- 
action. In a letter to the Commodity Exchange Authority describ- 
ing this transaction, Mr. Donald C. Levin of Cargill stated that 
“. . . the price received for the futures would make a difference 
to Cargill because Cargill would receive a flat price of 11 over 
what the futures were sold for. Thus Cargill wanted control of 
this futures transaction .. .” (Comp. Ex. 13, pp. 3-4). 


28. Beginning shortly after 11:00 o’clock on May 21, the May 
1963 futures price rose gradually and between 11:28 and 11:30 
ranged between $2.22 and $2.21. At or about this time Cargill 
ordered the sale for Continental’s account of 50,000 bushels of 
May futures at $2.26 or at the close of the market (Comp. Ex. 
14, p. 2; Tr. p. 681). After 11:30, prices again declined and at 
11:39 a.m. the price was $2.1614 (Comp. Ex. 7). Thereafter, 
prices advanced and by 11:45 the future was trading at $2.20. At 
this point Cargill transmitted six orders to the floor of the Chicago 
Board of Trade directing the sale for its account of 1,990,000 
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bushels of May 1963 wheat futures, as follows (Comp. Ex. 5; Tr. 
pp. 681-682, 2335) : 


200,000 bushels at $2.27 
200,000 ” ” 227% 
300,000 “ ” 2.2714 
400,000 ” ” 2.27%, 
500,000 ” ”* 228 
390,000 ” ” 2.2814, 


These orders, as well as the order to sell for Continental’s account 
at $2.26, were limit orders, which meant that the sales could not 
be made below the prices specified (Tr. pp. 54-55). The maximum 
price at which the May 1963 future could be bought or sold on 
May 21 was $2.2854 (Comp. Ex. 8, p. 2; see footnote 5 and Tr. p. 
132). 


29. At 11:52 a.m., on May 21, the May 1963 future was trading 
at $2.21-2.2114,. Thereafter it rose rapidly and shortly after 11:53 
reached $2.26 and $2.27, the prices specified in Cargill’s order for 
Continental and in the first of Cargill’s liquidating orders. There- 
after and until the termination of trading at about 12:00.5 p.m., 
the May future traded intermittently at prices between $2.26 and 
2.285 and closed at the latter price, which was the high price 
limit for the day (Comp. Ex. 7). At 11:53 a.m., Cargill held 
1,990,000 bushels of long May futures for its own account and the 
50,000 bushels which it was authorized to sell for Continental, or 
about 62 percent of the remaining open interest (Comp. Ex. 18A). 
Between 11:53 and 12:00.5 p.m., Cargill’s broker, acting pur- 
suant to the orders received from Cargill, sold 50,000 bushels at 
$2.26 for Continental’s account and 1,625,000 bushels for Cargill’s 
account at prices ranging from $2.27 to $2.2854, but due to con- 
fusion in the pit during the closing period the broker was unable 
to execute the remainder of the Cargill order, which left Cargill 
with a long position of 365,000 bushels in the May 1963 future 
after the termination of trading, out of a total of 420,000 bushels 
which remained open after trading ended (Tr. pp. 2338-2342; 
Comp. Exs. 3, 29). 


30. When trading in the May 1963 future ended on May 21, 
Cargill was the only source of warehouse receipts for deliverable 
wheat in Chicago (Tr. pp. 663-664, 670, 1251). Shortly after the 
termination of trading, Mr. Carl Bostrom, Acting Chairman of 
the Business Conduct Committee of the Chicago Board of Trade, 
called at Cargill’s office and inquired as to Cargill’s intentions with 
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respect to its remaining long position of 365,000 bushels in the 
May future. Mr. Bostrom requested Cargill’s cooperation in the 
orderly liquidation of its position, pointed out the apparent short 
supply of soft red winter wheat in the Chicago area, and suggest- 
ed that Cargill offer to sell cash soft red winter wheat to the unre- 
solved shorts. Thereafter, Cargill was approached by various com- 
mission firms holding short May futures positions and these firms 
offered to purchase warehouse receipts for a total of 320,000 bush- 
els. On May 23, 1968, in response to Mr. Bostrom’s inquiry, re- 
spondent Jaffray informed Mr. John G. McCarthy, President of 
the Chicago Board of Trade, that Cargill was willing to settle its 
position at $2.2814 but could not sell warehouse receipts for 
320,000 bushels because it had no more than 35,000 bushels of de- 
liverable wheat for disposition. Respondent Jaffray stated further 
that, in view of this situation, Cargill would sell warehouse re- 
ceipts to the shorts at $2.2814 only upon assurance that Cargill 
would receive the receipts on delivery, a condition which was a 
prerequisite to the sale of the receipts. Respondent Jaffray also 
stated that Cargill had made commitments to various commission 
firms to sell 295,000 bushels “subject to our receiving this wheat 
against our long position”, but that if this procedure was not sat- 
isfactory to the Chicago Board of Trade, Cargill would liquidate 
its position at $2.2814, in any manner consistent with Board of 
Trade or Clearing House regulations. The Chicago Board of Trade 
approved the suggested liquidation procedure and assured Car- 
gill that at least some of the receipts which Cargill sold to the 
shorts would be redelivered to it early in the delivery process, and 
McCarthy replied to respondent Jaffray’s letter as follows: “I 
have received your letter as of May 28, 1963, and appreciate your 
kind offer to help us liquidate the positions in May wheat. On be- 
half of the Board of Trade Governors of the Board of Trade Clear- 
ing Corporation, I want to thank you” (Tr. pp. 1932-1935, 1939- 
1940, 2146-2161; Comp. Ex. 13, pp. 2-3, Comp. Ex. 29). 


31. On May 23 and 24, 1963, in accordance with the arrange- 
ment described in Finding 30, Cargill entered into written con- 
tracts with nine commission firms holding open short positions in 
the May future for the sale to such firms of 315,000 bushels of 
No. 2 red winter wheat at $2.2814, (Comp. Exs. 30A-30J). Cargill 
then turned over to one or more of the said commission firms about 
20 warehouse receipts issued by Cargill, each of which covered 
5,000 bushels of No. 2 red winter wheat, for a total of 100,000 
bushels of such wheat held by Cargill and stored in its Chicago 
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elevator. Approximately 75,000 bushels of such wheat were com- 
mitted under prior sales (Tr. p. 1933; Cargill Findings, p. 120). 
These receipts were then tendered for delivery by these commis- 
sion firms, received by Cargill, returned or resold by Cargill to 
other shorts, redelivered and received by Cargill or by other longs, 
again returned or resold by Cargill or by such other longs and 
again delivered, and this process was repeated between May 24 
and May 28 until 315,000 bushels of long futures contracts held 
by Cargill plus 55,000 bushels held by other long interests were 
liquidated (Comp. Ex. 31; Tr. pp. 2162-2167). In the course of 
such circulation, the warehouse receipts for these 55,000 bushels 
which were received by longs other than Cargill were sold by such 
longs to holders of short contracts, redelivered by the shorts and 
received by Cargill, with the result that Cargill was the ultimate 
receiver of the 100,000 bushels which it had initially sold to the 
shorts and which had been used in the delivery process. 


The only other wheat used in deliveries on the May 1963 future 
consisted of 10,000 bushels brought into Chicago by the Continen- 
tal Grain Company, which it delivered against its short position 
on May 31. These 10,000 bushels were also received by Cargill, 
with the result that 325,000 bushels of its long position were 
liquidated by delivery. The remaining 40,000 bushels of long con- 
tracts which Cargill held were liquidated on May 24 by an ex- 
change of long futures for 40,000 bushels of cash wheat owned 
by Archer, Daniels, Midland Company which was in transit to 
Chicago on May 23 for delivery against its short position. This 
exchange was made by Archer-Daniels because it believed that 
the cars might not reach Chicago by May 31 in time for delivery 
against the future (Comp. Ex. 13, p. 2). Thus, liquidation of the 
long interest of 420,000 bushels which remained open after the 
close of trading on May 21 was accomplished as follows: 


Cargill exchange long futures for cash 3 40,000 
Cargill warehouse receipts received by Cargill 315,000 
Continental warehouse receipts received by Cargill ........ 10,000 
"ROGRE CNUtEe SOMIGE TOMTENONE, oo. -..caxcdncescesuvcestscosesseneseceass .. 865,000 
Cargill warehouse receipts received by other longs ............... 55,000 
Total long contracts liquidated ella cael els Lic aes 420,000 


32. Goodbody and Company was one of the nine commission 
firms which had customers with outstanding short contracts in 
the May future after the termination of trading and which pur- 
chased warehouse receipts from Cargill at $2.2814, as described 
in Finding 31. Goodbody delivered these receipts on May 24 
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against short positions of its customers. After such delivery, Good- 
body discovered that through error one of its customers was long 
10,000 bushels, and Goodbody instructed Leonard T. Young, an 
employee, to sell the receipts in question. Mr. Young offered the 
receipts to Cargill first and was told to return after Goodbody had 
received delivery of the wheat. Cargill also suggested to Young 
that “Goodbody try to locate some of the unresolved shorts from 
the May contract [because] an outstanding short would pay more 
to close out his position than Cargill could economically afford to 
pay” (Comp. Ex. 18, pp. 4-5). Following the offer to Cargill, 
Young offered the receipts to General Mills and Continental 
Grain Company, and received bids of approximately $2.05 per 
bushel. On May 27, Young sold the receipts to Hayden Stone and 
Company, another commission firm, for $2.18 per bushel, and 
Hayden Stone delivered them on May 28 against short positions 
held by its customers (Comp. Ex. 31; Tr. pp. 550-551, 670-673). 


83. On Friday, May 3, 1963, there was a total of 1,509,000 
bushels of wheat in Chicago warehouses. Of this total, Cargill 
held 1,248,000 bushels in its Chicago elevator and Eckhart held 
250,000 bushels, leaving 11,000 bushels held by others (Comp. 
Ex. 19). On Friday, May 24, after the loadout by Cargill on the 
previous weekend, there were 221,000 bushels of wheat in Chicago 
elevators. Of this total Cargill held 100,000 bushels ® and Eckhart 
owned 100,000 bushels which it held for milling (Tr. p. 1098), 
leaving 21,000 bushels owned by others (Comp. Ex. 19). During 
the month of May 1963, approximately 346,000 bushels of wheat 
of classes deliverable in satisfaction of May futures were received 
in Chicago. Of this total, 153,000 bushels were received or pur- 
chased by Cargill prior to arrival in Chicago, 144,000 bushels 
were received or purchased by Eckhart, 33,000 bushels were trans- 
shipped to other destinations, 4,000 bushels were received or pur- 
chased by General Mills and 4,000 bushels were delivered on May 
futures by Continental Grain Company, leaving about 8,000 
bushels of Chicago receipts in May which were available for pur- 
chase by the holders of short May futures contracts (Comp. Exs. 
22-28; Tr. pp. 424-428, 433-491). 


34. The Commodity Exchange Authority issues an official sta- 
tistical summary each week showing stocks of grain in deliverable 
position in the Chicago area, as represented by outstanding ware- 
house receipts of licensed warehouses. Such statistics are based 


6. This 100,000 bushels was used in the sales to the shorts described in Finding 31. 
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upon information furnished to the Commodity Exchange Author- 
ity by such warehouses, are released on Tuesday of each week, and 
reflect the situation as of the close of business on the preceding 
Friday (Comp. Ex. 21; Tr. pp. 399-412). 


35. On May 20 and 21, 1963, Cargill made the following sales 
of old crop No. 2 soft red winter wheat: 


Chicago Complainant’s 


Date Buyer Quantity Price Exhibits 
5-20 Eckhart Milling Co. 25,000 $2.28” 46, 56, 61 
5-20 Pillsbury Company 50,000 2.29 47, 62, 63 
5-21 Continental Grain Co. 50,000 2.37° 14 


After settlement of the outstanding May futures contracts as de- 
scribed in Finding 31, Cargill had approximately 88,000 bushels 
of old crop wheat remaining in its Chicago elevator. On June 5, 
it sold 34,000 bushels of such wheat to Pillsbury at $2.1214 per 
bushel f.o.b. Chicago (Resp. Ex. 104). Between June 4 and June 
18, it disposed of the remaining 54,000 bushels at Chicago prices 
ranging from $2.10 to $2.13 per bushel (Comp. Ex. 34, p. 3, 
Comp. Ex. 83-88, inc., Comp. Ex. 90). 


36. Between May 20 and May 31, 1963, sales of old crop red 
winter wheat were made by sellers other than Cargill as follows: 


Date Buyer Seller Chicago 

Quantity Price Reference 
5-20 Eckhart Central Soya 25,000 $2.27 Comp. Ex. 55 
5-23 General Archer-Daniels, 5,000 2.11 Comp. Ex. 53; Tr. 


Mills ete. pp. 1082-1085 
5-24 Pillsbury Pillsbury 15,000 2.26%" Resp. Ex. 103; Tr. 
pp. 3868-3869, 
4236-4243 
5-27 Hayden Goodbody 10,000 2.18” Tr. pp. 550-551 
Stone 
5-27 F. W. Central Soya 15,000 2.22" Resp. Ex. 49; Tr. 
Stock pp. 2692-2693 
5-28 Eckhart Archer-Daniels, 1,500 2.10 Comp. Ex. 26 
ete. 80,000 2.22" Tr. pp. 3115-3118 
5-31 Internat’l. Anderson Grain 
Milling 


7. Described in Finding 24. 
8. Described in Findings 27 and 28. 
9. This was a transaction between Pillsbury’s Minneapolis and Springfield, Illinois, offices. 


The transaction was for No. 1 grade f.o.b. Minneapolis @ $2.11, which equates to $2.26% 
for No. 2 grade at Chicago. 


10. This was the 10,000 bushels received in error by Goodbody as described in Finding 32. 
11. Sold f.o.b. Decatur, Indiana, @ $2.12. Truck rate to Chicago 10 cents. 
12. Sold f.o.b. Toledo @ $2.15. Water rate to Chicago 7 cents. 
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37. During the last two trading days (May 20 and 21), the May 
1963 wheat future on the Chicago Board of Trade advanced 1854 
cents while the July future remained stable, resulting in an in- 
crease of 1854 cents in the May-July futures price spread. There 
was no comparable movement on the Chicago Board of Trade in 
the May futures price or in the May-July futures price spread 
during the last two trading days in the nine years prior to 1963. 
The greatest May futures price advance during the last two days 
in these nine prior years was an increase of about 814 cents in 
1958. In two of the prior years the increase in the May futures 
price was less than two cents and in six prior years the May 
futures price declined. With respect to the May-July price spread, 
the greatest increase during the last two days of trading in the 
May future in these nine prior years was an increase of about 
814 cents in 1958. In 1955 the spread increased less than one cent 
and in the seven other years the spread decreased or remained 
the same (Comp. Exs. 8, 9, 38). The Commodity Exchange Au- 
thority investigated the May futures price movement toward the 
end of trading in 1958 and found that the price on the last trading 
day was artificial, but the investigation did not indicate that the 
price had been brought about intentionally (Tr. p. 1394). 


38. Contemporaneously with the increase of 1854 cents during 
the last two days in the price of the May 1963 future on the Chica- 
go Board of Trade and the increase by the same amount in the 
Chicago May-July futures price spread, described in Finding 38, 
the price of the May 1963 future on the Kansas City Board of 
Trade increased 314 cents and the May-July price spread in- 
crease was about the same (Comp. Exs. 10, 11, 39). As a result of 
the May futures price movements on the two exchanges during 
these two days the Chicago May future, which had ranged from 
six to ten cents below the Kansas City May future continuously 
from May 1 through May 19 and which was six cents below Kan- 
sas City at the opening of business on May 20, closed out approxi- 
mately 914 cents above Kansas City when trading in the future 
ended on May 21. There was no comparable movement of the 
Chicago futures price relative to the Kansas City May futures 
price in any of the nine years prior to 1963 (Comp. Exs. 8, 10, 
40). 


39. The highest prices quoted by the United States Department 
of Agriculture Grain Market News for No. 2 soft red winter 
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wheat at Chicago, Kansas City, St. Louis, and Toledo '* from Fri- 
day, May 17 through Thursday, May 23, 1968, were as follows 
(Comp. Ex. 17): 


Market May 17 May 20 May 21 May 22 May 23 
Chicago $2.15% $2.18% $2.28 $2.15 $2.11% 
Kansas City 2.22% 2.24 2.21% 2.20 2.20% 
St. Louis 2.26% 2.2614 2.22 2.22 2.238% 
Toledo 2.06% 2.06 2.05 2.03 2.04% 


The increase or decrease in the highest cash prices for No. 2 soft 
red winter wheat on these four markets during the last two days 
of trading in the May 1963 wheat future (May 20 and 21) and 
during the two days immediately thereafter (May 22 and May 
23), as reported by the Grain Market News, were as follows 
(Comp. Ex. 17): 


Market Last Two Two Following 
Trading Days Days 
Chicago +12% cents —16% cents 
Kansas City — % cents — 1 cent 
St. Louis — 4% cents + 1% cents 
Toledo — 1% cents — ¥% cent 


40. On May 20, 1963, the United States Department of Agri- 
culture Grain Market News price quotations for No. 2 red winter 
wheat at Chicago were $2.1814-$2.1834. On May 21, such quota- 
tions were $2.18-$2.28. During the remaining seven business days 
of that month, Chicago quotations were in a range from $2.10- 
$2.15 down to $2.0314, (Comp. Ex. 17). The Sosland Publishing 
Company, publisher of a daily card with price quotations, showed 
quotations for No. 2 red winter wheat in Chicago on May 20 at 
$2.2714-$2.2814, and on May 21 at $2.40-$2.42. During the re- 
maining seven business days of the month, such quotations ranged 
from $2.1114 on May 23 down to $2.03%% bid on May 31. Between 
May 22 and May 24, the Sosland price quotations for wheat on 
track in Chicago were between $2.09 and $2.1214. During the 
same period such quotations for Chicago warehouse receipts were 
between $2.28 and $2.38 (Comp. Ex. 70, 73; Tr. pp. 3834, 3845- 
3846, 4330-4331). 


41. Anthony S. Rojko, head of the Price Research and Methods 
Section in the Economic and Statistical Analysis Division of the 
Economic Research Service of the United States Department of 
Agriculture, made a study of cash prices for soft red winter wheat 
covering a 14-year period from 1950 to and including 1963, and 


13. Toledo prices are the only prices appearing in the quotations. Chicago, Kansas City, and 
St. Louis prices are the high prices of a range in each case. 
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found that historically certain economic relationships existed 
among the supply and demand factors which determined prices. 
Applying these relationships to the 1962-1963 marketing season, 
Mr. Rojko found that the average economic value (i.e., the value 
which reflected basic supply and demand factors) of No. 2 soft 
red winter wheat at Chicago during the 1962-1963 season, calcu- 
lated in accordance with a formula derived from and based upon 
such relationships, was within the range $2.03-$2.10 and that the 
average economic value of No. 2 soft red winter wheat at Chicago 
during May 1963, similarly calculated, was within the range $2.10- 
$2.17. The actual average price of No. 2 soft red winter wheat at 
Chicago during the 1962-1963 marketing season, as determined 
from quotations in the United States Department of Agriculture 
Grain Market News, was $2.10 and the actual average price of 
such wheat at Chicago during May 1963, similarly determined, 
was $2.13 (Comp. Exs. 48, 48A, 49, 49A, 50, 50A; Tr. pp. 711-722, 
725-752, 771-779, 781-870, 887-970). 


42. By use of the formula described in Finding 41, Mr. Rojko 
calculated the average economic value of No. 2 soft red winter 
wheat at Chicago during several marketing seasons in addition 
to the 1962-1963 season and the average economic value of such 
wheat at Chicago during May of such marketing seasons. The re- 
sults of such formula calculations, and the actual season average 
and May average prices as determined from United States De- 
partment of Agriculture Grain Market News quotations, were as 
follows (Tr. pp. 955-956, 1007-1008; Comp. Ex. 48): 


Calculated Actual Calculated Actual 
Marketing Season Season May May 
Season Average Average Average Average 
1955-56 $2.161 $2.13 — -~ 
1956-57 2.243 2.26 $2.146 $2.14 
1957-58 2.168 2.17 2.221 2.22 
1958-59 1.941 1.94 1.904 1.89 
1959-60 2.036 1.99 2.067 2.07 
1960-61 1.965 1.98 1.863 1.88 
1961-62 2.040 2.05 2.162 2.17 
1962-63 2.067 2.10 2.137 2.13 


43. In addition to the Cargill interoffice messages described 
above, the following wires were included among those transmitted 
by respondent Jaffray from Cargill’s Chicago office to its Wayzata 
office in April and May 1968. On April 19 (Comp. Ex. 59; Tr. pp. 
1975-1985) : 
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“Any more info on Spain. Like to have this info reach Uhl- 
mann [Uhlmann Grain Company] from some source other 
than Cargill...” 


On April 24 (Comp. Ex. 15, p. 5; Tr. pp. 1728-1735, 1800-1816) : 


“... Have to conclude Casey [Pillsbury buyer] underestimat- 
ting our unshipped sales but he knows his grind cud well 
control Chgo situation unless we see more demand from 
Burrus etc. Next two wks going tell tale and poss [possibil- 
ity] no intentions on May 1 [to deliver on May futures] will 
force hand of these boys.” 


On April 26 (Comp. Ex. 15, p. 6; Tr. pp. 1703-1711, 1818-1822) : 


“G M [General Mills] trying awfully hard to convince us 
they don’t need wht but were also worried abt [about] how 
much wht left here [Chicago] June 1. In other words they 
going fight the prems [premiums] and bank on dely [de- 
livery on the May future] unless see Chgo stock disappear 


” 
. 


On April 29 (Comp. Ex. 15, p. 7; Tr. pp. 1714-1719, 1827-1830) : 
“Altho C S [Central Soya Company] been selling some truck 
wht Chgo they admitted to third party they about cleaned up 
and this vol [volume] wudnt change mill dependence on G X 
[Chicago] visible [supplies].” 


On May 6, in answer to a wire received by Cargill personnel sum- 
marizing crop conditions in the St. Louis area (Comp. Ex. 15, p. 
9; Tr. pp. 1722-1723, 1839-1849) : 


“Excellent wht summary. Question is how much wht going 
be avail June 15 so we can fig old crop needs and what is 
going cost our pals.” 


On May 10 (Resp. Ex. 17; Tr. pp. 1851-1853) : 


“Hear locals [speculative traders] stating C K W [Chicago 
May Wheat Future] G G [going] to collapse to 185.” 


On May 16 (Resp. Ex. 18; Tr. pp. 1874-1876) : 


“Lamson [Lamson Bros., a commission firm] reports that a 
broker said that mills were told Cargill unable offer wht 
since all under offer to Spain.” 


44, On July 30, 1963, Samuel F. Gordon and two other repre- 
sentatives of the Commodity Exchange Authority interviewed re- 
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spondent Saunders, Donald C. Levin, then Cargill’s secretary and 
general counsel, and Mel Middents, Cargill’s assistant head wheat 
merchant, with reference to Cargill’s transactions in the May 
1963 wheat future (Tr. pp. 155, 159). Among the statements 
made by Mr. Levin or respondent Saunders or both during this 
interview were the following: That Cargill’s operations in the 
May 1963 wheat future were undertaken after consulting with 
and receiving the approval of respondents Kelm and Diercks; 
that it was felt that the May future had to advance as a result of 
the sales to Spain and therefore respondent Saunders had Cargill 
increase its long May futures position; that this position was 
speculative ; that if the sales to Spain had not been made the future 
might not have advanced as it did subsequently and might, in fact, 
have declined and resulted in losses to Cargill; that the Spanish 
business came at a good time because without it if Cargill had 
“bulled” the market there would have been criticism; that Cargill 
expected Chicago stocks of old crop wheat to be depleted by June 
1, 1963, and that this depletion would not be helped by the move- 
ment of wheat from Toledo to Chicago because movement in this 
direction was unusual; that Cargill purchased 100,000 bushels of 
May futures on the last day because respondent Saunders felt 
that the future had to advance to reflect the true price of cash 
wheat before trading ended; that Cargill’s liquidating order prices 
on May 21 were based upon what was believed to be the price in 
Chicago of old crop wheat brought in from other points; that 
these liquidating orders were held off the market on May 21 until 
futures prices rose to the price necessary to bring wheat into 
Chicago; that prior to the entry of these orders on that day re- 
spondent Saunders “waited and watched because he knew the 
market was going up”; that the price of $2.2814 which Cargill 
charged for warehouse receipts after trading ended was based 
upon the highest price specified in Cargill’s liquidating orders 
of May 21; and that cash prices declined after May 21 because 
mill demand had been satisfied (Tr. pp. 169-177, 363-370, 382- 
396, 1738, 3782-3794, 3802-3804). 


45. The prices of $2.28 and $2.29, which Cargill received for 
old crop No. 2 soft red winter wheat in Chicago on May 20 and 
21, 1968, and the prices of $2.27 to $2.2814 which it demanded 
and received for long May futures on the Chicago Board of Trade 
on May 21, did not reflect basic supply and demand conditions 
but were artificially high. Such prices were out of line with pre- 
vailing May futures prices in Kansas City and prevailing cash 
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prices in Kansas City, St. Louis and Toledo. Respondent corpora- 
tion was able to demand and receive such prices because of its 
controlling long position in the Chicago May future and the limit- 
ed supply of wheat available in Chicago for users of wheat and 
for delivery on the future on May 20 and 21. These factors re- 
sulted in a squeeze which was intentionally brought about by re- 
spondent corporation and the individual respondents, and which 
they exploited. 


CONCLUSIONS 


I 


Trading in commodity futures is somewhat of a mystery to the 
general public and there is little literature upon the subject. It is 
a highly complex matter that is practically esoteric. 


Much of the material in the lengthy record here, however, and 
indeed many of the Findings of Fact are devoted to explanations 
of the workings of the system and are not in dispute. 


Too, many of the Findings of Fact above deal with indisputable 
physical facts such as purchases and sales of wheat futures and 
wheat by Cargill, etc. The contested issues deal mainly with the 
inferences to be drawn from the evidentiary findings of fact and 
with questions of law as to what constitutes price manipulation 
prohibited by the act. 


Complainant contends that respondent corporation caused ab- 
normally high and artificial prices for cash wheat in Chicago on 
May 20 and 21, 1963, and abnormally high and artificial prices 
for May wheat futures on the Chicago Board of Trade on May 
21, 1963; that it acted willfully and with manipulative intent in so 
doing; and that it thereby attempted to and did in fact manipulate 
prices in violation of the Commodity Exchange Act as alleged in 
the complaint. Complainant contends further that the transactions 
in question were undertaken with the active participation of re- 
spondents Saunders and Jaffray and with knowledge, authoriza- 
tion and approval of respondents Kelm and Diercks, and that 
these individual respondents therefore acted with similar intent 
and are equally chargeable with respondent corporation for the 
violations in question. 


Respondent Cargill says, in brief, that the evidence does not 
support the charges that the corporation manipulated or attempted 
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to manipulate cash or futures prices or that it had any intent to 
do so; or that the cash and futures prices reached on May 20 and 
21, 1963, were, in fact, artificial or manipulated. It claims that 
such prices were justified by supply and demand conditions and 
represented sound, normal and profitable business transactions. 
Other Cargill contentions will be discussed hereinafter. 


The individual respondents adopt the brief and arguments of 
Cargill’s counsel with respect to these principal issues and claim 
additionally that, irrespective of what conclusions may be reached 
as to the corporation, the individual respondents should not be 
held answerable. Counsel for the individual respondents argues 
that before taking any action, respondents Kelm, Diercks and 
Saunders, in accordance with the policy of the corporation, con- 
sulted with its legal counsel and relied upon counsel’s advice that 
all contemplated transactions were legal and proper; that respon- 
dent Jaffray had no authority to make and did not in fact make 
any futures trades or export sales for Cargill; and that all the 
individual respondents acted in good faith and without any intent 
to violate the law. The individual respondents also rely upon the 
additional defenses urged by Cargill. 


II 


The complainant charges that the respondent corporation with 
manipulative intent attempted to and did manipulate May 1963 
wheat futures on May 21, 1963. 


As we observed in In re Volkart Brothers, Inc. et al., 20 A.D. 
306 (1961) (rev. Volkart Brothers Company, Inc., et al. v. Free- 
man, 311 F.2d 52 (Fifth Cir. 1962) ) at p. 328, it is not uncommon 
for futures prices on an exchange to advance toward the end of 
trading, particularly on the last day, not because of any change 
in supply or demand factors generally for the spot or actual com- 
modity on a regional or national market, but because of the tech- 
nical condition within the futures market itself of a shortage of 
readily available supplies for shorts who must then buy futures 
to get out of the market. This condition, often called a “squeeze’’, 
may be a natural one, this is a non-planned accidental one, or it 
may be accomplished intentionally by one person or a group hold- 
ing on to their dominating or substantial long position until the 
last moments of trading for the purpose of pushing prices up. 
See Technical Bulletin No. 747 (January 1941), United States 
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Department of Agriculture, Grain Prices and the Future Market, 
p. 70. 


In one of the standard works on futures trading, Hoffman, 
Futures Trading Upon Organized Commodity Markets in the 
United States (V. Par., 1932), Chapter XVI entitled “Deliverable 
Cash Supplies and Futures Prices”, under the heading (p. 313) 
“3. Artificial Factors Causing Abnormal Conditions’, the follow- 
ing appears (p. 315): 


“The Threat of Taking Delivery. Having greater possibili- 
ties of success and much more common is the threat of taking 
delivery. Here the long interests attempt to profit at the ex- 
pense of the ‘shorts’. By continuing long up to and into the 
delivery month, speculative short sellers find it increasingly 
difficult to buy in their contracts. The short interest, it will 
be recalled, has the option of choosing the day during the de- 
livery month when the actual commodity will be delivered. 
This option only serves to postpone the time when an ultimate 
settlement will have to be made. With the hope that prices 
will break or that the long interest will take the initiative 
and liquidate, they may carry along their position well into 
the delivery month with little thought of acquiring the neces- 
sary supplies. At the end of the month when delivery must 
be made, supplies may be scarce and, in a frantic effort to 
close out their position, the current future advances rapidly. 
This process may or may not be accompanied by any manipu- 
lative intent but in any event it is an artificial situation pro- 
ducing a temporary derangement in prices.” 


To the same effect see Report of the Federal Trade Commission 
on the Grain Trade, Vol. VII (1926), p. 284; Baer and Saxon, 
Commodity Exchanges and Futures Trading, p. 83 (Harper, 
1949). 


We think that the evidence in this proceeding compels the con- 
clusion that the sharp price rise on May 21, 1963, in the May 
future was due to a squeeze and resulted in an artificially high 
price for the future, a price unrelated to basic supply and demand 
conditions for wheat or trading opinion of such conditions. 


The cause is plainly visible from facts that are uncontested. On 
May 20 and 21, there was very little wheat available on the Chica- 
go market to the shorts for delivery on their futures contracts. 
While other longs were liquidating, Cargill sat on its 1,990,000- 
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bushel long position until about 11:45 a.m. on May 21 with only 
15 minutes of trading left. Then, when the future was selling at 
$2.20 after going up from $2.1614 at 11:39 a.m., Cargill gave 
orders to sell on an ascending scale of prices from $2.27 to $2.2814 
and at 11:53 a.m., with seven minutes to go, Cargill had about 
62 percent of the open interest and got its prices, except that 
365,000 bushels remained unsold due to congestion in the pit and 
even as to this quantity Cargill got $2.2814 a bushel as described 
in Finding of Fact 30. Shorts to the extent of 2,000,000 bushels 
had to come to Cargill and had to, and did, pay Cargill’s prices in 
order to get out of the market. 


The cause of the price rise is practically self-evident but the 
record evidence almost conclusively establishes that the futures 
prices reached on May 21, 1963, and the cash prices on May 20 
and 21, 1963, were artificially high. 


Respondents claim, and introduced testimony to the effect, that 
the rise was due to supply and demand factors for wheat or the 
trading opinion thereof. They argue that the wheat price was too 
low and that the rise was “corrective”. But, as Finding of Fact 
37 shows, the July futures price remained stable while the May 
futures price rose 1554 cents in the May-July futures price spread, 
a phenomenon which had not occurred at such a time for the nine 
years prior to 1968. Again, during the last two days of trading, 
the May 1963 wheat futures price rose only 314 cents on the 
Kansas City Board of Trade and the spread increase between the 
May and July future was about the same. Too, the Chicago May 
future which had ranged from six to ten cents below the Kansas 
City May future, May 1-May 19, and which was six cents below 
Kansas City when trading opened on May 20, closed out 914 cents 
above Kansas City when trading ended on May 21. There was no 
such relationship with respect to the two futures in the nine years 
preceding 1963. 


Chicago cash prices for No. 2 red winter wheat also climbed 
sharply toward the end of trading in the May 1963 future and 
then dropped. On May 20 the Sosland Chicago quotation was 9 to 
10 cents over the May future ($2.11-$2.19). The Grain Market 
News cash quotation was $2.1814-$2.1734,. On the next day, May 
21, the Sosland Chicago quotation was 55 to 57 cents over the July 
future ($1.85-$1.86). The Grain Market News quotation for that 
day was $2.10-$2.28. On May 22, the Sosland Chicago quotation 
dropped by about 30 cents and the Grain Market News quotation 
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declined to $2.10-$2.15. Finding of Fact 39 graphically depicts 
the sudden and sharp upward surge in Chicago cash wheat prices 
on May 20 and May 21 and the precipitous decline immediately 
thereafter.'* 


Dr. Will M. Simmons, economist and Chief of the Commodity 
Analysis Branch of the Economic and Statistical Analysis Divi- 
sion, Economic Research Service, United States Department of 
Agriculture, pointed out that the price rise for cash wheat in the 
Chicago market was not duplicated in other markets but that, in 
fact, prices moved downward in these other markets at the time. 
He also examined cash price movements in Chicago and other 
markets during May in other years, and reviewed the statistics 
with respect to total stocks of wheat and stocks in the Chicago 
area during 1963 and other years. On the basis of this analysis, 
Dr. Simmons concluded that the prices and price movements of 
No. 2 soft red winter wheat in Chicago on May 20 and 21, were 
artificial and that they did not reflect basic supply and demand 
factors and that this artificiality was brought about by the move- 
ment of wheat out of Chicago at a time when there was an insuffi- 
cient supply of deliverable grade wheat in Chicago to satisfy the 
open interest, and that this situation produced an over-reaction 
and caused a temporary price surge (Tr. pp. 990-1047). Dr. Sim- 
mons pointed out also that he reached this conclusion independ- 
ently of and prior to the study by Mr. Rojko described in Find- 
ings 42 and 48 (Tr. pp. 1052-1055). 


Even testimony from respondents’ witnesses ascribed the sharp 
price rises on May 20 and May 21 as due to the depletion of Chica- 
go stocks of deliverable wheat close to the expiration of trading 
in the future. See testimony of Dr. Willard W. Cochrane, Profes- 
sor of Agricultural Economics, University of Minnesota (Tr. pp. 
3448, 3444) ,15 Owen Nichols, vice president of Mitchell Huchins 
& Company, a commodity brokerage firm (Tr. p. 2551) and Rich- 
ard M. Withrow, a partner in Lawson Brothers, a commodity 
brokerage firm (Tr. pp. 2651-2653). 


14. “It appears . . . that comparison between cash prices at a time when the grain is and 
when it is not needed for delivery, should give some indication of the effect of this particular 
use upon the price and therefore of the effect of corners and squeezes.” Report of the Federal 
Trade Commission on the Grain Trade (1926), Vol. VII, p. 2465. 


15. “. . . One should not be surprised at the sharp rise [in cash wheat prices on May 20 
and 21}, one, that there was a large Spanish sale and it was particularly large in terms of 
the available stocks at the time. This was bound to have a strong price-enhancing effect . . . 
Then you have the man-made rule that [the May future} has to come to an end.” 
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III 


The next question for consideration is whether Cargill’s activi- 
ties described above were done with manipulative intent, that is, 
with intent to influence prices upward. Of course Cargill was not 
long because it wanted delivery of wheat upon its long contracts, 
or because it was hedging. Its long position was a speculative one 
and, at the least, it hoped or expected that the May futures price 
would go up. But we think that the preponderance of the evidence 
reveals that Cargill was not content merely with hopes and ex- 
pectations and that it intentionally undertook to influence the May 
futures price and cash price upward. 


Cargill intended that its sales of wheat to Tradax and the ex- 
port of the wheat from Chicago would raise the wheat price in 
Chicago (Findings of Fact 19 and 44). In fact, on May 17 and 18, 
Cargill loaded two cargoes or about 770,000 bushels of its Chicago 
elevator for shipment to Baie Comeau although as of May 17 the 
Spanish Government had not yet accepted the offer made to it by 
Tradax on May 16 nor had Tradax accepted the offer of the second 
cargo made to it by Cargill on May 15. Indeed, before the second 
cargo of wheat was offered to Tradax for sale to Spain, respon- 
dent Saunders conferred with Donald C. Levin, Cargill’s then 
secretary and general counsel, concerning the proposed offer and 
Mr. Levin said that “the legal problem . . . would be that if Car- 
gill would sell wheat out of Chicago at an uneconomic price, that 
it would not be legal or proper” (pp. 1657, 1658). Cargill then 
offered the second load at a price equivalent to $2.09 a bushel, 
514 cents a bushel over the Chicago futures price on that day. 
Saunders’ conversation with Levin must have been about the 
effect upon Chicago wheat prices of the shipment of the wheat out 
of Chicago. 


On May 15, the day Cargill made the second offer, Cargill 
bought an additional 50,000 bushels of May 1963 futures reaching 
a total long position of 1,930,000 bushels. During the last two 
days of trading, May 20 and 21, and up until the last few min- 
utes of trading while other long traders liquidated some 10,700,000 
bushels of May futures, Cargill increased its long position and 
when it finally gave orders to sell its almost 2,000,000 bushels of 
futures 15 minutes before the bell, the orders called for sales at 
prices seven to eight cents higher than the price at which the 
future was then selling and within a fraction of a cent of the high 
price limit for the day and the high price for the life of the future. 
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Respondents urge for a number of reasons that they did not 
manipulate wheat prices in violation of the act. Among other 
reasons, they contend that there were stocks of deliverable wheat 
inside and outside of Chicago which the shorts could have deliver- 
ed on their contracts under the Board of Trade’s rule permitting 
delivery for seven days after the end of trading. Outside of soft 
red wheat being utilized by mills in Chicago, there was practically 
no available deliverable wheat in Chicago except that held by Car- 
gill. 


As far as soft red wheat outside Chicago is concerned, if there 
were supplies which could be economically deliverable by the 
shorts after May 21, it would hardly be necessary for the Chicago 
Board of Trade to come to Cargill after the end of trading and 
participate in the arrangement of dubious validity described in 
Finding of Fact 30. 


As Mr. Charles Robinson of the Commodity Exchange Author- 
ity pointed out in the course of his testimony (Tr. p. 3861), that 
“... the warehouse receipt calls for 5,000 bushels and is a unit 
which can be delivered on a futures contract. . .. The track price 
is a price for a car. A car might range from 1,500 to 1,900 or 
2,000 bushels of the same wheat, but unless the short can get—can 
be sure of getting—his hands on 5,000 bushels in carlots, he 
can’t meet his obligation in the future contract, so where we have 
a situation where the shorts are willing to pay substantially more 
for wheat in quantities which will enable them to meet their obli- 
gations on futures contracts, than anyone... is willing to pay for 
one car or two cars of wheat, that to me is evidence of a squeeze 
in the futures market.” 


When Nelson D. Cornelius, Manager of the Grain Department 
of Merrill Lynch, Pierce, Fenner & Smith, Inc., was asked why 
he purchased Cargill’s warehouse receipts rather than purchasing 
wheat from sources outside of Chicago, he testified as follows (Tr. 
pp. 665-666) : 


A. Well, as I said in my previous testimony, the only wheat 
that I tried to obtain or considered obtaining was this 
barge weight, yellow had wheat that was coming in. I 
knew it was coming into Chicago. 


Q. And why was it that that was the only wheat that you 
considered obtaining? 
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A. Well, because of the time element. In other words, it had 
to—first of all, it had to be either in store in Chicago 
elevator to be delivered on the Board of Trade contracts 
or it had to be on track in Chicago the last, I think it’s 
three business days, of the month, consigned to a Chicago 
elevator and I knew it was impossible to get the wheat 
into Chicago on that basis, unless it was already en route. 


It is plain that there were time and economic impediments to 
the importing of wheat into Chicago by shorts for delivery within 
the seven days allowed. The shorts preferred to pay the premiums 
caused by Cargill since that was less risky and less expensive. 


Cargill accomplished a squeeze or “little corner”. This is a 
manipulative technique “whereby a trader ... gains control of 
the supply or future demand of a commodity and requires the 
shorts to settle their obligations, either by the purchase of de- 
liverable quantities of the supply or off-setting long contracts, at 
an arbitrary abnormal and dictated price imposed by the corner- 
er”. Great Western Food Distributors, Inc. v. Brannan, 301 F.2d 
476, 478 (7th Cir. 1953) cert. denied 345 U.S. 997 (1953). 


As we observed in In re General Foods et al., 6 A.D. 288, 305 
(1947), manipulation of prices occurs when a person or group 
causes prices to go up or down by means directed to either such 
end or prevents prices from going up or down by means directed 
to either such end.* 


Arthur R. Marsh, a former president of the New York Cotton 
Exchange, in a hearing before a Congressional Subcommittee 
(Cotton Prices, Hearings Before a Subcommittee of the Committee 
on Agriculture and Forestry, U. S. Senate, 70th Cong., 1st Sess., 
pursuant to S. Res. 141, at pp. 201-203 (1928)), testified that 
manipulation is: 


“|. . any and every operation or transaction or practice, the 
purpose of which is not primarily to facilitate the movement 
of the commodity at prices freely responsive to the forces of 
supply and demand; but, on the contrary, is calculated to 
produce a price distortion of any kind in any market either 
in itself or in its relation to other markets. If a firm is en- 
gaged in manipulation it will be found using devices by which 


16. “An artificial or manipulated price is created whenever the manipulator makes the 
market price of a commodity, or of a futures contract, behave in some manner in which it 
would not behave if left to adjust itself to uncontrolled supply and demand.’ Campbell, 
Trading in Futures, 26 Geo. Wash. Law Review, 215, 234 (1958). 
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the prices of contracts for some one month in some one market 
may be higher than they would be if only the forces of supply 
and demand were operative; or using devices by means of 
which the price or prices of some month or months in a given 
market may be made lower than they would be if they were 
freely responsive to the forces of supply and demand. Any and 
every operation, transaction [or] device employed to produce 
those abnormalities of price relationship in the futures 
markets is manipulation.” (Emphasis supplied.) 


We think it elementary that the successful pressuring of prices 
upward by the tactics employed by Cargill violated the act’s pro- 
hibitions of the manipulation of prices.17 Comment, Yale Law 
Journal “The Delivery Requirement”: An Illusory Bar to Regula- 
tion of Manipulation in Commodity Exchanges (73 Yale Law 
Journal 171) says: 


“A squeeze, on the other hand, involves no such preparation 
of the market for exploitation, although the holding of a 
large futures position late in the delivery month, playing 
upon seller expectation that delivery will not be required is 
recognized as manipulative, it will often appear so like ordi- 
nary market behavior that substantial problems of proof, 
along with a substantial risk of penalizing necessary market 
behavior, will come into existence if regulation is essayed” 
(Emphasis supplied). 


The Comment disagrees with the Fifth Circuit in Volkart, 
supra, and makes the point that the problem in squeeze situations 
is whether there is shown to be manipulative intent present, it 
sets out guidelines to ascertain whether this is the case and it 
concludes that an intentional squeeze violates the act. We have 
concluded above that the evidence in this case clearly demon- 
strates manipulative intent. 


In Volkart there was a small supply of available deliverable 
cotton and Volkart stood on its long position, more than twice 
the size of the deliverable supply, into the last day of trading, 
pressuring the price upward. Volkart, however, had nothing to do 
with the fact that the available deliverable supply of cotton was 


17. Mr. Donald Levin, Cargill’s then secretary and general counsel, stated in the July 30, 
1968, meeting with representatives of the Commodity Exchange Authority that the Spanish 
business came along at a good time; that “If we had not sold to Spain and set there and 
bulled the market we could have been criticized.” (Tr. p. 390) (Emphasis supplied). The verb 
“to bull” means to advance in price. (Webster’s Third New International Dictionary, 1964). 
Mr. Levin did not appear as a witness at the hearing to explain what he meant and it should 
be assumed that he used the word in its ordinary meaning. 








914 COMMODITY EXCHANGE ACT 
Cite as 29 A.D. 880 


small. The Court held that the weight of the evidence did not 
support our finding or conclusion that Volkart had manipulated 
cotton futures prices. 


In Volkart we think that the underlying view of the Court was 
that Volkart had merely exploited a situation which it had not 
created,'® i.e., a shortage of deliverable cotton, and that this was 
not manipulation in violation of the act. 


Here Cargill prepared the market for exploitation by the Span- 
ish shipments out of Chicago with the intent that the exports 
would raise Chicago wheat prices. The setting is different from 
that in Volkart. The hearing examiner has listed a number of 
differences between the facts in Volkart and the facts here, con- 
cluding that Volkart does not control the outcome here. We agree. 
But if the ruling in Volkart is to the effect that intentional 
squeezes are not manipulation in violation of the act we, of course, 
do not agree. It is the purpose of the act to eliminate all manipula- 
tions. H. R. Rep. No. 421, 74th Cong., Ist Sess. 1-3 (1936); 62 
Cong. Rec. 9406, 9414 (1922) ; 80 Cong. Rec. 6161, 6164 (1936) 
(remarks of Senator Pope). We believe that even if Cargill had 
not been the one to move the wheat out of Chicago on the Spanish 
sales, its trading in the future alone on May 21, 1963, constituted 
a manipulative squeeze in violation of the act. 


IV 


Respondents urge that at any rate the complaint should be dis- 
missed insofar as the individual respondents are concerned. Re- 
spondents Kelm and Diercks had knowledge of the Cargill opera- 
tions in issue and their purpose and approved them, and respon- 
dents Saunders and Jaffray actively participated in the opera- 
tions. The individual respondents are, therefore, liable as well as 
the corporate respondent. 


Respondents claim that under section 8 (b) of the Administra- 
tive Procedure Act (now 5 U.S.C. 558 (c)) they were entitled 
to notice and an opportunity to demonstrate or achieve compliance 
before the issuance of the complaint.?® In cases of “willfulness’’, 





18. Of course Volkart created at least part of the situation since it intentionally made a 
demand for cotton double the available supply by not liquidating its long position until near 
the end of trading. 

19. The statutory provisions referred to apply to “licenses”. A commodity futures trader 
does not have to have any permit, registration, or any other form of permission from the 
Secretary to trade. Of course, a futures commission merchant or a floor broker must register 
with the Secretary. 
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however, these requirements do not apply and “willfulness” means 
that there need be present no more than an intention to perform 
the acts constituting the violation. Great Western Food Distribu- 
tors, supra, at p. 484; Goodman v. United States, 286 F.2d 896 
(7th Cir. 1961). 


We have not gone into as much detail with respect to conten- 
tions of the respondents as did the referee (hearing examiner) in 
his recommended decision (112 pages). Any conclusion of his 
not mentioned specifically herein has our agreement and approval 
and, of course, any objection, exception, etc., of respondents in- 
consistent with this decision and order are overruled or denied. 


This proceeding unfortunately has been a protracted one. Cases 
of this kind are usually lengthy and time-consuming. But there 
were factors present in this case, not attributable to respondents, 
which made for unusual delay and are not likely to recur in other 
proceedings under the act. Respondents have been under the con- 
straints of the proceeding since the complaint was filed in June 
1964. Taking this into consideration, together with respondents’ 
apparent reliance upon the Circuit Court decision in Volkart, 
supra, as legitimatizing the conduct in issue, we conclude that the 
sanctions proposed by the referee should be suspended. 


ORDER 


The registration of respondent Cargill, Incorporated, as a fu- 
tures commission merchant is suspended for a period of 90 days. 


All contract markets shall refuse all trading privileges to re- 
spondents Cargill, Incorporated, Erwin E. Kelm, H. Robert 
Diercks, Walter B. Saunders, and Benjamin S. Jaffray, for a 
period of 90 days, such refusal to apply to all trading done and 
positions held directly by any of the said respondents, and also 
to all trading done and positions held indirectly through persons 
owned or controlled by them, or any of them, or otherwise. 


The sanctions above, however, are suspended for each respon- 
dent. If any of the respondents is again found to have violated 
the act, after opportunity for a hearing, within two years from 
the date hereof, the suspended sanctions will be taken into ac- 
count in determining the sanctions to be ordered in connection 
with any such violation. 


A copy of this decision and order shall be served upon each 
respondent and upon each contract market. 
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DIAMOND SHAMROCK CORPORATION. IF&R Docket No. 
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(No. 138,339) 


In re DIAMOND SHAMROCK CORPORATION. IF&R Docket No. 22. 
Decided August 20, 1970. 


Insecticides etc.—Untimely filing of objections—Dismissal 


Where petitioner failed to file objections within 30 days after receipt of notice 
of proposed cancellation of product, the filing of objections after that 
date is not timely and the Administrator’s motion to dismiss is therefore 
granted. 


Sellers, Conner & Cuneo, Washington, D. C., for petitioner. 
George A. Robertson for Agricultural Research Service. 
Dorothea A. Baker, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF OBJECTIONS 


In this proceeding under the Insecticide, Fungicide and Rodenti- 
cide Act (7 U.S.C. 185 et seqg.), Hearing Examiner Dorothea 
Baker issued a ruling recommending that the Administrator’s 
motion to dismiss petitioner’s objections to the cancellation of a 
product be granted because the objections were not timely filed. 
Petitioner did not file opposition to the motion. 


The ruling of the hearing examiner is adopted and the objec- 
tions are dismissed. 


HEARING EXAMINER’S 
RECOMMENDED RULING ON MOTION TO DISMISS 


A Motion to Dismiss was filed by the Administrator, Agri- 
cultural Research Service, United States Department of Agri- 
culture, in the above subject matter on March 16, 1970, to which 
the petitioner filed opposition on June 2, 1970. 
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Briefly stated, the Administrator maintains that on October 21, 
1969, a notice of proposed cancellation of registration was served 
upon the petitioner and that the failure of the petitioner to take 
action within thirty-days with respect thereto resulted in cancel- 
lation of U.S.D.A. Registration No. 677-118, effective November 
22, 1969. 


The petitioner’s contention is that the thirty-day period for 
making necessary corrections, petitioning for referral to an ad- 
visory committee or filing objections and requesting a hearing, is 
determined from the effective date of the cancellation and not 
from the date of the notice of the proposed cancellation. 


The record indicates that by certified letter dated October 17, 
1969 and received October 21, 1969, the petitioner was informed, 
among other things, that with respect to U.S.D.A. Registration 
No. 677-118, “If revised labeling for these products has not been 
received within 30 days after receipt of this letter, registration 
will be cancelled as provided under Section 4.c. of the Federal 
Insecticide, Fungicide, and Rodenticide Act.” The record does not 
indicate, nor does the petitioner contend, that it filed objections 
and requested a hearing or otherwise took any action with re- 
spect to the aforesaid notice of proposed cancellation. 


However, by “PR Notice 69-17”, dated November 20, 1969, and 
received by petitioner on November 26, 1969, the petitioner was 
notified, among other things, that products containing DDT which 
were registered under the Act “with directions for such uses are 
no longer considered to be in compliance with the provisions of 
the Act and the registration of such products is canceled effective 
30 days following the receipt of this notice; unless, all directions 
for such uses are immediately deleted from the labels of such 
products or other procedures provided for under Section 4.c. of 
the Act are invoked.” By communication dated December 15, 
1969, and received by petitioner December 19, 1969, the petitioner 
was informed that U.S.D.A. Registration No. 677-118 was can- 
celled “effective November 22, 1969” by reason of the aforemen- 
tioned letter dated October 17, 1969. On December 24, 1969 the 
petitioner filed its objections to the notice of cancellation of 
U.S.D.A. Registration No. 677-118. 


It is our opinion that the petitioner’s contentions are without 
merit. By letter dated October 17, 1969 it was unequivocally 
warned, together with the reasons therefor, that its registration 
would be cancelled in thirty days if necessary corrections were 
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not made or if the procedures provided for in Section 4.c. of the 
Act were not invoked. The petitioner did nothing within the 
thirty-day period. Cancellation under the Act was ipso jure, and 
the general notice, dated November 20, 1969, with respect to DDT 
products simply was not applicable to the Registration in issue. 
The petitioner’s argument that the thirty-day period runs from 
the effective date of the cancellation as opposed to the date of the 
notice of proposed cancellation is not sound because it is obvious 
that one of the purposes of the relevant provisions of the Act, 
particularly Section 4.c., is to give a registrant an opportunity to 
make necessary corrections, or to request referral to an advisory 
committee, or to file objections and request a public hearing be- 
fore cancellation. There are exceptions provided for under the 
Act, (not applicable here) where the Secretary finds that immedi- 
ate suspension is necessary to prevent an imminent hazard to the 
public. Had the petitioner wished to file objections and request a 
public hearing with respect to U.S.D.A. Registration No. 677-118, 
it was required to do so on or prior to November 22, 1969. 


Accordingly, the Administrator’s Motion to Dismiss is granted 
and the proceeding is dismissed with prejudice. 
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(No. 13,340) 


PLAINVILLE LIVESTOCK COMMISSION COMPANY, INC. v. MALY 
LIVESTOCK COMMISSION Co., INC. and GLEN WENZL, d/b/a 
WENZL CATTLE COMPANY. P&S Docket No. 4044. Decided 
August 12, 1970. 


Petition for reconsideration—Dismissal 


All contentions of respondent Maly presented for the record have been 
considered, and it is concluded that after a careful examination of the 
record and a review of the findings and conclusions relating to respondent 
Maly’s contentions, no changes in such findings and conclusions should 
be made. Accordingly the Decision and Order of April 3, 1970, is re- 
instated. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was 
issued on April 3, 1970, in which respondents were ordered to 
pay, jointly and severally, the sum of $23,514.78, with interest 
thereon from December 1, 1967 until paid. Respondent Maly, on 
April 20, 1970 filed a petition to rehear, reargue and reconsider 
the case and on May 19, 1970, complainant filed an answer to the 
petition. The order was stayed on May 6, 1970, pending the issu- 
ance of a further order in this proceeding. 


In the Decision and Order of April 3, 1970, it was found, inter 
alia, that Glen Wenzl was allowed to draw customer’s drafts on 
Maly over an extended period of time involving substantial num- 
bers of livestock; that complainant relied on this arrangement 
in selling 41 head of livestock to Wenzl and accepting a draft 
drawn on Maly for the purchase price; and that since complainant 
relinquished the livestock in reliance upon the fact that Maly was 
to pay for the livestock, a failure to so pay was unjust and un- 
reasonable. 


In its petition, Maly asserts initially that error was committed 
in denying Maly’s pre-hearing request for discovery. The rules of 
practice under the Act (9 CFR Part 202) do not provide for dis- 
covery and the denial of respondent Maly’s request was not in 
error. See e.g. Rosenthal Packing Company, 19 A.D. 971, 975 
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(1960). Moreover, there was no showing of prejudice to Maly, 
especially since the investigation report was available to it well 
before the hearing and complainant’s witnesses at the hearing 
were, in addition to respondent Wenz, officers and a former em- 
ployee of Maly. 


Respondent Maly objects to the receipt into evidence of the in- 
vestigation report, together with affidavits and unsworn state- 
ments taken by persons other than employees of the Department. 
The rules, 9 CFR 202.40, provide for the investigation report to 
become a part of the record, with opportunity to submit evidence 
in rebuttal, which Maly was afforded. There is no showing that 
any of the findings in the final decision were based on any part 
of the investigation report which would otherwise be inadmissible 
evidence or that any portion of the investigation report was re- 
butted by competent evidence. In fact, much of the findings relat- 
ing to the relationship between the parties was substantiated and 
fully supported by the testimony of Maly’s own officers. Accord- 
ingly, it must be concluded the findings are supported by evidence 
received at the oral hearing in a manner consistent with the rules 
of practice. 


Error is asserted with respect to the receipt into evidence of 
testimony and evidence from other related reparation cases per- 
taining to respondent Maly (see P. & S. Docket Nos. 4043, 4045). 
Since the presiding officer was the same for all hearings, and 
Maly’s attorney was present and able to cross-examine all wit- 
nesses, there appears to be no prejudice to Maly when certain 
aspects of other related proceedings were received in evidence in 
this proceeding upon a showing of relevance and materiality. 
Furthermore, it would appear that much of the testimony that 
was incorporated in this proceeding was that of Maly’s own of- 
ficers’ testimony pertaining to the relationship Maly had with re- 
spondent Wenz. 


Next in issue is the allegation that the Secretary does not have 
jurisdiction over this dispute, nor for that matter over any repa- 
ration proceeding. This issue was dealt with in the initial Decision 
and Order at length. It need only be noted that the authority to 
conduct reparation proceedings in general is derived from section 
309 of the Act (7 U.S.C. 210) and jurisdiction over the subject 
matter (failure to pay for livestock) has long been held to be an 
unfair practice within the meaning of the Act. In addition to the 
cases cited in the Decision and Order, see Denver Boneless Beef 
Co., Inc., 29 A.D. 431 (1970). 
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Respondent Maly asserts that error was committed in failing 
to apply the substantive law of the State of Nebraska to the facts 
of the transaction involved. It is unnecessary to decide whether 
the facts involved herein would constitute a basis for the award- 
ing of damages in a civil action in an appropriate State court, 
since the Secretary is not required to follow the substantive law 
of the State in which the transaction occurred. What is an unfair 
practice under the Act is not necessarily a violation of any State 
law. Even when there is a pending action in the State courts, the 
Secretary has jurisdiction to determine whether there has been a 
violation of the Packers and Stockyards Act. See Bales Conti- 
nental v. Perrion, 28 A.D. 127 (1969). 


The remaining assignments of error are with respect to 
whether certain findings or conclusions are supported by the evi- 
dence and are too numerous to discuss here specifically, although 
each allegation of error has been carefully considered, after a 
thorough review of the transcript of hearing and the official file. 
It should be noted that most of the findings pertaining to the re- 
lationship between the respondents were either based upon, or 
supported by, the testimony of Maly’s own officers. There is ab- 
solutely no doubt that Maly was allowing Wenzl to draw drafts 
on it for Wenz!’s livestock purchases, to be reimbursed from the 
proceeds of resale and that Maly further allowed Wenzl’s account 
with it to often be in the “red”. Conversations between the officers 
of Maly and complainant reinforced the understanding complain- 
ant had of the relationship between Maly and Wenzl. Under the 
circumstances of this case, Maly’s failure to pay for the livestock 
was clearly in violation of the Act. See Denver Boneless Beef, 
supra at pages 443-444, 


All contentions of Maly presented for the record have been 
considered whether or not specifically mentioned herein, and it is 
concluded that after a careful examination of the record and a re- 
view of the findings and conclusions relating to respondent Maly’s 
contentions, no changes in such findings and conclusions should 
be made. Accordingly the Decision and Order of April 3, 1970, is 
reinstated. 


(No. 13,341) 


RusH COUNTY SALE COMPANY v. MALY LIVESTOCK COMMISSION 
Co., INC., and GLEN WENZL, d/b/a WENZL CATTLE COMPANY. 
P&S Docket No. 4043. Decided August 12, 1970. 
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Dismissal of Petition for Reconsideration 


All contentions of respondent Maly presented for the record have been con- 
sidered and it is concluded that after a careful examination of the record 
and a review of the findings and conclusions relating to respondent 
Maly’s contentions, no changes in such findings and conclusions should 
be made. Accordingly, the Decision and Order of April 2, 1970, is re- 
instated. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was 
issued on April 2, 1970, in which respondents were ordered to 
pay, jointly and severally, the sum of $7,954.34, with interest 
from December 1, 1967 until paid. Respondent Maly, on April 20, 
1970, filed a petition to rehear, reargue and reconsider the case, 
to which complainant filed an answer on May 5, 1970. The order 
was stayed on May 6, 1970, pending the issuance of a further 
order in this proceeding. 


In the Decision and Order of April 2, 1970, it was found, inter 
alia, that for a period of several years respondents had established 
a course of dealings whereby Glen Wenzl shipped livestock to 
Maly for resale, paying for them by giving the original seller 
drafts drawn on Maly; that the complainant relied on this ar- 
rangement in selling 56 head of cattle to Wenzl and accepting a 
draft drawn on Maly for the purchase price; and that since com- 
plainant relinquished the livestock in reliance upon the fact that 
Maly was to pay for the livestock, a failure to so pay is clearly un- 
just and unreasonable. 


Respondent Maly in its petition asserts various errors with re- 
spect to the Decision and Order, initially renewing its objection 
to the denial of its pre-hearing request for discovery. The rules 
of practice under the Act (9 CFR, Part 202) do not provide for 
discovery and the denial of respondent Maly’s request was not in 
error. See e.g., Rosenthal Packing Company, 19 A.D. 971, 975 
(1960); Boone Livestock Co., Inc., 27 A.D. 475, 500 (1968). 
Moreover, there was no showing of prejudice to Maly, especially 
since complainant rested its direct case solely on the investigation 
report which was available to Maly well before the hearing. 
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Error is asserted in denying Maly’s motion to dismiss. The 
criterion for disposal of a motion to dismiss after a case in chief 
is whether it appears “reasonably certain” that the respondent 
has not violated the Act in the manner alleged in the Complaint. 
In re Capitol Packing Company, 19 A.D. 821 (1960). On the basis 
of the investigation report, even standing alone, it cannot be said 
that respondents did not certainly engage in acts and practices in 
violation of the Act and the denial of Maly’s motion was, accord- 
ingly, not in error. 


Next in issue is the introduction into evidence of the investiga- 
tion report of the Department, together with affidavits and un- 
sworn statements taken by persons other than employees of the 
Department. The rules (9 CFR 202.40) provide for the investi- 
gation report to become a part of the record, with opportunity to 
submit evidence in rebuttal, which Maly was afforded. There is no 
showing that any of the findings in the final decision were based 
on any part of the investigation report which would otherwise be 
inadmissible evidence or that any portion of the investigation re- 
port was rebutted by competent evidence. All findings are sup- 
ported by evidence received at the oral hearing in a manner con- 
sistent with the rules of practice. 


Respondent Maly asserts error with respect to the receipt into 
evidence of testimony and evidence from other related reparation 
cases pertaining to respondent Maly. A careful reading of the 
record does not disclose the receipt in this case of any evidence 
from related cases, presumably because this case was heard first 
of the three somewhat related proceedings. (In addition to the 
subject proceeding, see P. & S. Docket Nos. 4044 and 4045). If, 
by its objection, Maly is presuming that the two other related 
cases were relied upon in arriving at findings and conclusions in 
this case, there is no evidence of any such reliance. All findings 
and conclusions in this proceeding are based on competent evi- 
dence in this record. This is not to say that if certain evidence 
from other related proceedings had been introduced, its receipt 
under certain conditions and showings would have been in error 
without any showing of prejudice. 


Next in issue is the allegation that the Secretary does not have 
jurisdiction over this matter. There is no merit to Maly’s argu- 
ment since the cases it cites are not relevant to the issue of juris- 
diction over the subject matter. Rather, the cases involve solely 
the question of jurisdiction over the person (specifically, a dealer) 
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with respect to the issuance of a reparation order, absent a prior 
order of the Secretary. For a discussion of the authority to issue 
reparation orders against a dealer see Lizer v. Peters, 29 A.D. 
402 (1970). Maly is admittedly a market agency and it was in 
connection with its business as a market agency that the claim 
here arose. Thus, there is no legitimate question of the Secretary’s 
jurisdiction in this matter. Nor is the Secretary required to follow 
the substantive law of the State in which the transaction occurred, 
as Maly asserts in its petition. What is unfair under the Act is 
not necessarily a violation of any State law. Even when there is 
a pending action in the State courts, the Secretary has jurisdic- 
tion to decide whether there has been a violation of the Packers 
and Stockyards Act. See Bales Continental v. Perrion, 28 A.D. 
127 (1969). 


The remaining errors alleged are based on assertions that spe- 
cific findings of fact and conclusions were not based on sufficient 
competent evidence in the record. These assignments of error 
with respect to whether certain findings or conclusions are sup- 
ported by the evidence are too numerous to discuss here specifi- 
cally, although each allegation of error has been carefully con- 
sidered, after a thorough review of the transcript of hearing and 
the official file. It should be noted that many of the findings are 
supported by the testimony of Maly’s own officer, Norman Nie- 
man, vice-president of Maly corporation, who gave a detailed ac- 
count of the relationship between the respondents. It must be 
concluded after review and reconsideration that the findings and 
conclusions are indeed based on a preponderance of competent 
evidence and there is no basis for rehearing or reargument on 
these matters. 


All contentions of Maly presented for the record have been 
considered whether or not specifically mentioned herein, and it is 
concluded that after a careful examination of the record and a re- 
view of the findings and conclusions relating to respondent Maly’s 
contentions, no changes in such findings and conclusions should 
be made. Accordingly, the Decision and Order of April 2, 1970, 
is reinstated. 


(No. 13,342) 


In re GALLATIN LIVESTOCK MARKET, INC. P&S Docket No. 4305. 
Decided August 12, ‘1970. 
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Shippers’ proceeds account—Noncompetitive sales—Commissions absent 
services—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from violating trust account and conflict of interest requirements 
under the Packers and Stockyards Act. 


James S. Krzyminski for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on March 26, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with wilful violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 
On June 23, 1970, an oral hearing was held in this matter in 
Nashville, Tennessee, before John G. Liebert, Office of Hearing 
Examiners. During the course of such oral hearing, an amended 
answer was executed by the respondent, and was subsequently 
filed with the Hearing Clerk on July 20, 1970. In said amended 
answer respondent admitted the facts alleged in paragraph I of 
the complaint, neither admitted nor denied the remaining allega- 
tions contained in the complaint, waived oral hearing and the re- 
port of the Hearing Examiner, and consented to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations contained in the complaint. 


Complainant has verified that respondent’s “Custodial Account 
for Shippers’ Proceeds” is now in balance, and complainant has 
recommended that the cease and desist order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Gallatin Livestock Market, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal places of 
business located at Gallatin, Tennessee and at Shelbyville, Ten- 
nessee. 


(b) Respondent at all times material herein was: 
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(1) Engaged in the business of conducting and operat- 
ing the Gallatin Stockyards, Gallatin, Tennessee, and the Shelby- 
ville Stockyards, Shelbyville, Tennessee, posted stockyards under 
the Act, hereinafter referred to as the stockyards; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyards; and 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce, and as a market 
agency to sell livestock in commerce. 


2. Respondent, on July 31, 1969; August 31, 1969; and Septem- 
ber 30, 1969, with respect to its operations at the Gallatin Stock- 
yard and the Shelbyville Stockyard, failed to maintain and use 
properly its custodial account for shippers’ proceeds, thereby en- 
dangering the prompt accounting therefor and payment of the 


portions thereof due the owners or consignors of livestock, in 
that: 


(a) As of July 31, 1969, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $38,677.46, and a shortage in said bank account of 
$13,393.26, and had to offset said checks and shortage, deposits 
in transit in the amount of $40.50, and proceeds receivable in the 
amount of $477.65, resulting in a deficiency of $51,552.57 in funds 
available to pay shippers’ proceeds. 


(b) As of August 31, 1969, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $66,004.01, and had to offset such checks, cash in 
said bank account in the amount of $4,023.65, no deposits in tran- 
sit, and no current proceeds receivable, resulting in a deficiency 
of $62,020.36 in funds available to pay shippers’ proceeds. 


(c) As of September 30, 1969, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $95,582.44, and had to offset such checks, cash in 
said bank account in the amount of $16,827.35, current proceeds 
receivable in the amount of $24,470.96, and no deposits in transit, 
resulting in a deficiency of $54,284.13, in funds available to pay 
shippers’ proceeds. 


Such deficiencies were due to respondent’s failure to deposit in 
its custodial account for shippers’ proceeds, within the time pre- 
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scribed by the regulations, an amount equal to the proceeds re- 
ceivable from sales of consigned livestock at the Stockyards. 


8. (a) During the period from on or about July 30, 1969, to 
on or about September 25, 1969, in twenty-six separate transac- 
tions as set forth in paragraph III of the complaint, respondent 
sold cattle, consigned to it for sale on a commission basis at the 
Gallatin Stockyards, to the Gallatin Veal and Lamb Company, in 
whose business respondent has a financial interest, at prices de- 
termined without benefit of open market competitive bids, and re- 
ceived selling commissions without rendering selling services. 


(b) Respondent, in connection with the transactions set 
forth in paragraph III of the complaint, issued accounts of sale 
to consignors which did not disclose the nature of the relationship 
which existed between respondent and the buyer of the livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and section 201.42 of the regulations 
(9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act, 
supra, and 201.47 and 201.58 of the regulations (9 CFR 201.47, 
9 CFR 201.58). 


Inasmuch as the complainant has recommended that the cease 
and desist order consented to by respondent be issued, the order 
will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, in 
connection with its operations as a market agency, in commerce 
shall cease and desist from: (1) failing to deposit in its custodial 
account for shippers’ proceeds, within the time prescribed by sec- 
tion 201.42(c) of the regulations (9 CFR 201.42(c)), an amount 
equal to the proceeds receivable from sales of consigned livestock ; 
(2) failing to otherwise maintain its custodial account for ship- 
pers’ proceeds in conformity with the provisions of section 201.42 
of the regulations (9 CFR 201.42); (3) charging sellers of live- 
stock for selling services when in fact such services have not been 
so rendered; (4) knowingly selling or disposing of livestock, con- 
signed to it for sale on a commission basis, to any person in whose 
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business respondent or any stockholder, owner, officer, or em- 
ployee thereof, has a financial interest, without disclosing on ac- 
counts of sale issued to consignors the nature of the relationship 
existing between respondent and the purchaser of the livestock; 
and (5) failing to sell livestock consigned to it for sale on a com- 
mission basis openly, at the highest available bid, and in such 
manner as to best promote the interests of the consignors. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,343) 


JAMES D. CouTTS, a/k/a DON CouTTs, d/b/a CouTTS LIVESTOCK 
v. CHARLES N. HOUSH, SR., d/b/a HoUSH CATTLE COMPANY. 
P&S Docket No. 4172. Decided August 17, 1970. 


Livestock purchases—Agreed purchase price—Ratification—Liability 


Where respondent accepted the cattle in the first shipment and ratified the 
purchase thereof by complainant, respondent owes complainant the 
amount by which the purchase price plus commission exceeded the 
amount paid to complainant on said cattle. 


Purchase order—Burden of proof—Resale—Net Proceeds 


Where complainant failed to establish his claim concerning the second ship- 
ment of cattle and where complainant has been paid the net proceeds 
of resale of said cattle, there is no basis for a reparation award as to 
this shipment. 


Evidence—Dismissal 


Where the evidence is not clear on complainant’s claim for an additional 
amount arising out of another transaction, complainant failed to estab- 
lish this claim and it is dismissed. 


Jurisdiction—Claimant not party to proceeding 


Where Raymond Housh, who made a claim against complainant by affidavit 
and oral testimony, was not made a party to this proceeding, the Secre- 
tary is without jurisdiction over said claim. 


John Prater, Ekalaka, Montana, for complainant. 
B. C. Berge, Garner, Iowa, for respondent. 
John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). Complainant 
filed an informal complaint on January 10, 1969, and a formal 
complaint on February 3, 1969, against respondent, alleging that 
on November 7, 1968, he shipped 102 head of cattle to the respon- 
dent which had been ordered by telephone and the respondent 
accepted and sold the cattle; that on November 16, 1968, he ship- 
ped another 138 head of cattle to the respondent which had been 
ordered by telephone and the respondent accepted and sold the 
cattle; that the price plus commission and expenses on the two 
sales amounted to $31,858.03; that the respondent had paid there- 
on a total of $27,573.07; and that there was still due to the com- 
plainant as a result of these two sales the sum of $4,284.96. 
Complainant further alleged that on October 12, 1968, one Ray 
Housh “wrote and claimed three broken legged steers and de- 
ducted $425.68 commission from another load of cattle’, and that 
the respondent owed him this additional amount. The total amount 
of reparation claimed was $4,710.64. 


Copies of the formal and informal complaint and the investiga- 
tion report prepared by the Packers and Stockyards Administra- 
tion of this Department, and filed in this proceeding pursuant to 
Section 202.40 of the rules of practice (9 CFR 202.40), were serv- 
ed on the respondent on May 10, 1969, and a copy of the investi- 
gation report was served on the complainant on May 12, 1969. 


Respondent filed an answer alleging that in early November, 
1968, respondent gave complainant an order for a load of choice 
steer calves at not more than 30 cents per pound; that complain- 
ant called respondent a few days later and said he had purchased 
a load of steers costing about 31 cents; that respondent advised 
complainant that these were too high priced and he could not use 
them and that complainant should try to sell them in Montana; 
that when the complainant called again and wanted to send the 
cattle to respondent he was told that the cattle would be sold on 
consignment only for complainant’s account and that complainant 
would lose money on them. The respondent further answered that 
later in November, 138 cattle were consigned to the respondent 
by the complainant; that two head died in shipment; that com- 
plainant had been paid in full on these two consignments. He 
denied that there was a balance due complainant, and requested 
an oral hearing. A copy of the answer and request for oral hearing 
was served on the complainant on June 6, 1969. 
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An oral hearing was held in Mitchell, South Dakota, on No- 
vember 14, 1969. John C. Banks of the Office of the General Coun- 
sel of the Department served as presiding officer. Complainant 
was represented by John Prater, Esq. of Ekalaka, Montana, and 
the respondent was represented by B. C. Berge, Esq., Garner, 
Iowa. Complainant Don Coutts and Raymond Housh testified. A 
brief was filed by the respondent. 


FINDINGS OF FACT 


1. Complainant James D. Coutts, an individual who is also 
known as Don Coutts, at all times material herein engaged in 
business as Don Coutts Livestock, as a market agency, buying 
livestock on commission in commerce, at Sidney, Montana, and 
was so registered with the Secretary of Agriculture under the 
Act. 


2. Respondent Charles N. Housh, Sr., an individual, at all times 
material herein engaged in business as Housh Cattle Company, 
as a dealer, buying and selling livestock for his own account in 
commerce, at Garner, Iowa, and was so registered with the Secre- 
tary of Agriculture under the Act. At all times material herein, 
he was also the President of The Cow Palace, Inc., a corporation, 
not a party herein, which engaged in business as a market agency, 
selling on commission, and was so registered with the Secretary 
of Agriculture under the Act, and was operating on The Cow 
Palace Stockyard, Forest City, Iowa, a posted stockyard subject 
to the provisions of the Act. 


3. Raymond Housh, an individual, not a party herein, at all 
times material herein was employed by respondent Charles N. 
Housh, Sr. and authorized by the latter to buy livestock, and was 
also employed by The Cow Palace, Inc. 


4. Sometime early in November, 1968, Raymond Housh, acting 
as agent for respondent Charles N. Housh, Sr., ordered a load of 
good and fancy steer calves from complainant Don Coutts. 


5. On or about November 7, 1968, complainant informed Ray- 
mond Housh that he had bought 102 such cattle for respondent 
at $30.75 per cwt. and Raymond Housh objected to the price, 
argued that he had agreed to pay no more than $30.00 per cwt., 
and told complainant that if the cattle were shipped to respon- 
dent, they would be sold on a consignment basis only for com- 
plainant’s account. 
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6. Complainant demanded the full purchase price which he had 
paid, plus his commission of 25¢ per cwt., which amounted in sum 
to $13,746.39, and shipped the 102 cattle to respondent. 


7. Respondent promptly paid $10,000 to complainant and called 
this payment an advance. On November 13, and 21, 1968, respon- 
dent resold the cattle. The net proceeds of these sales, after de- 
ducting commissions and amounts spent for veterinary service, 
inspection, insurance, feed, yardage and transportation, amounted 
in sum to $13,175.29, itemized as follows: 


$ 3,984.42 for 38 head sold on November 13 for complainant’s 
account by The Cow Palace, Inc. 
8,551.74 for 25 heald sold on November 21 for respondent’s 
account by Garner Livestock Sales, Inc. 
5,658.82 for 39 heald sold on November 21 for respondent’s 
account by Garner Livestock Sales, Inc. 
$13,194.98 SUBTOTAL 
(19.69) expense of transporting 64 head from respondent’s 
place of business to Garner Livestock Sales, Inc. 
$13,175.29 TOTAL 


This was $3,175.29 more than the “advance” paid to complainant 
and $571.10 less than complainant’s purchase price plus commis- 
sion. 


8. On or about November 16, 1968, complainant informed Ray- 
mond Housh that he had bought 138 mixed cattle for respondent 
at various prices, some by weight, and some by head. Raymond 
Housh told complainant that these cattle were not acceptable, and 
that if they were shipped to respondent, they would be sold on a 
consignment basis only for complainant’s account. 


9. Complainant demanded the full purchase price which he had 
paid, plus his commission, shipped the 138 cattle to respondent, 
and drew a draft on respondent for $16,500, which was paid. 


10. Two of the 138 cattle were dead on arrival and a claim for 
them has been filed by respondent with the railroad on which they 
were shipped. Respondent sold the remaining 136 cattle on No- 
vember 20, 27, and 30, and December 5, 1968, and the net proceeds 
of these sales, less deductions for commissions and expenses, 
amounted to $14,397.78, itemized as follows: 

$ 1,295.21 for 12 head sold on November 20 
3,902.93 for 36 head sold on November 20 
874.74 for 11 head sold on November 27 
7,388.88 for 64 head sold on November 30 


(all of the above were sold for complainant’s account 
by The Cow Palace, Inc.) 
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$ 1,506.76 for 13 head sold on December 5 for respondent’s 
account by Garner Livestock Sales, Inc. 
$14,968.52 SUBTOTAL 
(348.81) expense of rail transportation of 138 head 
(183.75) expense of truck transportation of 136 head 
(48.68) feed for 13 head for one week. 
$14,397.78 TOTAL 


This was $2,102.22 less than the amount of the $16,500.00 draft 
drawn by complainant on respondent as set forth above. 


11. On December 10, 1968, respondent paid complainant 
$1,073.07, intending this to be full payment of everything respon- 
dent owed to complainant on account of the two shipments. This 
$1,073.07 can be itemized as follows: 


$ 3,175.29 amount by which the $13,175.29 net proceeds of sale 
of the first shipment, exceeded the $10,000.00 “ad- 
vance” paid to complainant for that shipment. 

(2,102.22) amount by which the $16,500.00 draft drawn by com- 

plainant on respondent for the second shipment, ex- 
ceeded the $14,397.78 net proceeds of sale of the second 
shipment. 

$ 1,073.07 


In effect, respondent thus paid complainant the net proceeds of 
all the sales of both shipments of cattle. 


12. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


At the end of complainant’s case and again at the end of the 
hearing, the respondent moved to dismiss the complaint on the 
ground, in substance, that complainant had testified that he dealt 
with Raymond Housh in the transactions in question, and had 
not established that, in those transactions, Raymond Housh had 
acted as agent for respondent Charles N. Housh, Sr., d/b/a Housh 
Cattle Company. In this connection, complainant testified that 
when he dealt with Raymond Housh he did not know whether 
Raymond Housh was acting for himself, or for Cow Palace, Inc., 
or for Housh Cattle Company, and complainant’s invoices for the 
two transactions of November 7 and 16, 1968, recited that he 
was dealing with “Ray Housh Cattle Co.” Notwithstanding this, 
the check for the advance of $10,000 was drawn on the bank ac- 
count of respondent Charles N. Housh, Sr., d/b/a Housh Cattle 
Company, and the record contains ample other evidence that in 
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the transactions of November 7 and 16, 1968, Raymond Housh 
was acting as agent for respondent. Under these circumstances 
respondent can be held liable on those transactions. Woodward 
Livestock Auction Market v. Romay, 28 A.D. 701 (1969). The 
presiding officer was not in error in denying the motions to dis- 
miss mentioned above. 


With respect to the first shipment, of 102 cattle, on November 
7, 1968, it is undisputed that Raymond Housh ordered a load of 
cattle from complainant before November 7, 1968, that the quality 
of the 102 cattle which complainant bought in response to that 
order, conformed to that order, that, before complainant shipped 
the 102 cattle, Raymond Housh objected that the price which com- 
plainant had paid for them was higher than the price which 
Housh had agreed to pay and told complainant that if the cattle 
were shipped to respondent they would be sold on a consignment 
basis only, that complainant then demanded payment of the price 
he had paid for the 102 cattle plus a commission of 25 cents per 
ewt. for himself and shipped them, and that respondent received 
and resold them. 


Complainant testified that Raymond Housh, when he placed 
the order for the first load of cattle, agreed to pay up to $31.00 
per cwt. for them. Raymond Housh testified that at that time he 
agreed to pay no more than $30.00 per cwt. The order was placed 
by telephone, not in writing, and the testimony of these two men, 
on this point, is in direct conflict and irreconcilable. 

There are additional factors to be considered in determining 
the issues involved here. Complainant testified that, if the cattle 
were to be sold for his account, he would have shipped them to 
respondent by truck, but that he shipped them by rail at the direc- 
tion of Raymond Housh. Further, the evidence is undisputed that 
after 38 of the cattle were sold by The Cow Palace, Inc. at $32.00 
per cwt., the balance of the 102 cattle were sent to Garner Live- 
stock Sales, Inc. without consulting the complainant and were 
sold there for respondent’s account at prices of $30.15, $30.10, and 
$29.10 per cwt. This is inconsistent with Raymond Housh’s testi- 
mony that the 102 cattle were consigned by complainant to The 
Cow Palace, Inc. for sale for complainant’s account, and strongly 
supports complainant’s contention that the 102 cattle were bought 
by him on order of Raymond Housh, for respondent’s account, 
for a price which Raymond Housh had agreed that respondent 


would pay. 


Fe EER ner one 
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Considering all aspects of the conflicting contentions and evi- 
dence, we must conclude that respondent’s action in selling some 
of the cattle at Garner Livestock Sales, Inc. for his own account 
without consulting the complainant, with knowledge that com- 
plainant claimed that the cattle had been bought by him for re- 
spondent’s account for a price which respondent had agreed to 
pay, must be deemed to be such an exercise of dominion and con- 
trol over the cattle as would constitute an acceptance of them 
and a ratification of complainant’s purchase of them for respon- 
dent’s account, thus curing any possible pre-existing lack of au- 
thority in complainant to purchase them for respondent’s account 
at more than $30.00 per cwt. Conner-McClure Livestock Comm’n. 
Co. v. Strong, 19 A.D. 977 (1960); Villines v. Moberg, 24 A.D. 
64 (1965). 


In view of this conclusion, respondent’s failure to pay to com- 
plainant the price which complainant paid for the 102 cattle pur- 
chased on that order, plus complainant’s commission, constitutes 
an unjust and unreasonable practice in violation of the Act for 
which reparation may be awarded. Conner-McClure Livestock 
Comm’n. Co. v. Strong, supra. It is concluded that respondent 
owes complainant the $571.10 by which the purchase price plus 
commission for the first shipment, exceeded the amount paid to 
complainant on account of the first shipment. 


The respondent contended that because the first load, of 102 
steers, was shipped from Don Coutts to Don Coutts, % Ray 
Housh, this constituted a consignment and not a sale. Complainant 
testified that his only purpose in so shipping the cattle was to re- 
tain title until he was paid for the cattle. Such a retention or re- 
servation by a seller, of title (property) in goods shipped or de- 
livered to the buyer, is limited in effect to a reservation of a secur- 
ity interest. See Deming Cattle Sales v. Noll, 28 A.D. 1011 (1969) 
and cases cited therein. This method of shipping the cattle did 


not make the transaction a consignment. 


About the second shipment, of 138 cattle, on November 16, 
1968, the evidence was not clear. There was no clear testimony 
about any order or the type of cattle ordered. The load was of 
mixed cattle and contained two cows, six yearling steers, 40 heif- 
ers, and the remainder were steer calves. It was not shown how or 
to whom these cattle were shipped. The cattle were shipped after 
the complainant knew that the respondent was objecting to the 
price of the first shipment of cattle. It is therefore concluded that 
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complainant has not sustained his burden of proving that the 
transaction was, as complainant alleged, a purchase by him on 
order of respondent. The complainant in a reparation proceeding 
has the burden of establishing his claim by a preponderance of 
the evidence. Wheeless v. Ludwig, 22 A.D. 1232 (1964). The com- 
plainant has been paid the net proceeds of the cattle which were 
in this second shipment. It is concluded that we have no basis 
upon which to order respondent to pay reparation to complainant 
on account of the second shipment of cattle. 


The complainant claimed an additional amount of $425.68 aris- 
ing out of another transaction. The evidence is not clear about 
this. As previously stated, complainant had the burden of estab- 
lishing this claim by a preponderance of the evidence. It is con- 
cluded that we have no basis upon which to order respondent to 
pay reparation to complainant on account of this claim. 


Raymond Housh, in his affidavit which is a part of the investi- 
gation report, and at the hearing, testified that complainant owed 


him $412.89. Raymond Housh was not made a party to this pro- 
ceeding, thus, there is no jurisdiction to determine this claim in 
this proceeding. 


ORDER 


Within 30 days from the date hereof respondent Charles N. 
Housh, Sr., doing business as Housh Cattle Company, shall pay 
to complainant James D. Coutts, as reparation, the sum of $571.10 
plus interest thereon at the rate of 8% per annum from January 
1, 1969, until paid. 


Copies hereof shall be served upon the parties. 


(No. 13,344) 


In re R. J. TRIMBLE and MANUEL C. STATON, d/b/a RATLIFF 
STOCKYARDS. P&S Docket No. 4340. Decided August 20, 1970. 
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False weighing—Suspension of registration—Consent 


Respondents are ordered to cease and desist from weighing livestock at other 
than true and correct weights, violating the accounting and recordkeeping 
requirements of the act and permitting employees to purchase livestock 
consigned to respondents for sale on a commission basis, and are 
suspended as registrants under the act for a period of 20 days. 

Dona Kahn for complainant. 

Bryan & Fogle, Mt. Sterling, Ky., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on July 20, 1970, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, alleging 
that the respondents engaged in acts and practices in violation 
of the provisions of the Act and the regulations thereunder (9 
CFR, Part 201), hereinafter referred to as the regulations. 


Respondents have filed an answer in which they admit the juris- 
dictional allegations of the Complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and the report of 
the Hearing Examiner, and for the purposes of this proceeding 
and for no other purpose, consent to the issuance, without further 
notice, of a specified order containing findings of fact and conclu- 
sions based upon the allegations contained in the Complaint. Com- 
plainant has recommended that the order consented to by respon- 
dents be issued. 


FINDINGS OF FACT 


1. R. J. Trimble and Manuel C. Staton, hereinafter referred to 
as the respondents, are partners doing business as Ratliff Stock- 
yards, with their principal place of business located at Mt. Ster- 
ling, Kentucky. 


2. Respondents are now, and at all times material herein were 
engaged in the business of conducting and operating the Ratliff 
Stockyards auction market, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; and also in the business 
of selling livestock on a commission basis at the stockyard. Since 
January 1, 1965, respondents have been registered with the Sec- 
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retary of Agriculture as a market agency to sell livestock in com- 
merce on a commission basis. 


8. Prior to January 1, 1965, the stockyard was owned and ope- 
rated by a predecessor partnership composed of R. D. Hunt and 
both respondents. 


4. On or about March 2, 1964, representatives of complainant 
conducted an investigation of weighing practices at the stockyard, 
and in connection therewith, reweighed consigned livestock that 
had been weighed for purposes of sale on a weight basis for a 
commission at the stockyard. Such investigation disclosed that the 
scale had been back-balanced and that the livestock had been 
shortweighed at the time of sale. The predecessor owners and 
operators of the stockyard were notified of the results of the 
checkweighing by certified letter dated March 25, 1964, and were 
requested to institute action to correct the practice of shortweigh- 
ing livestock at the stockyard. 


5. Notwithstanding the notice referred to above, respondents, 
on or about March 30, 1970, in six separate transactions as set 
forth in paragraph II of the Complaint, in connection with the 
weighing of consigned livestock (veal calves) sold by respondents 
on a weight basis for a commission at the stockyard, weighed the 
livestock at less than their true and correct weights. 


6. Respondents, as a result of the facts alleged in finding of fact 
5 above, (a) issued scale tickets and accountings to the consignors 
and buyers of livestock on the basis of such false weights; (b) 
issued buyers invoices to and assessed and collected monies from 
purchasers of the livestock on the basis of such false weights; and 
(c) issued accounts of sale and paid the consignors of the live- 
stock on the basis of such false weights. 


7. Respondents, by reason of the facts alleged in finding of 
fact 5 above, failed to operate the livestock scale at the stockyard 
in accordance with the INSTRUCTIONS FOR WEIGHING 
LIVESTOCK under regulations issued on September 8, 1968, by 
the Packers and Stockyards Administration. 


8. Respondents, on or about March 30, 1970, through their 
weighmaster, issued scale tickets in connection with the weighing 
of livestock sold on a weight basis at the stockyard for a commis- 
sion, which failed to contain the signature or initial of the weigh- 
master. ¥ 


EE 
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9. Respondents, at the stockyard on or about March 30, 1970, 
and in connection with two separate transactions as set forth in 
paragraph II (b) and III of the Complaint permitted Paul Reid, 
employed as a weighmaster, to purchase consigned livestock for 
the account of a packer. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 4 through 
8 herein, respondents have wilfully violated sections 307, 312(a), 
and 401 of the Act (7 U.S.C. 208, 213(a), 221), and sections 
201.49, 201.55, 201.71, and 201.73 of the regulations (9 CFR 
201.49, 201.55, 201.71, 201.73). 


By reason of the facts set forth in finding of fact 9 herein, re- 
spondents have wilfully violated sections 307 and 312(a) of the 
Act, supra, and sections 201.57 and 201.66 of the regulations (9 
CFR 201.57, 201.66). 


Inasmuch as the complainant has recommended the issuance of 
the order consented to by respondents, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: (1) weighing 
livestock at other than the true and correct weights; (2) issuing 
scale tickets, buyer’s invoices, or accounts of sale on the basis of 
false and incorrect weights; (3) assessing and collecting a 
purchase price for livestock on the basis of weights other than 
the true and correct weights; (4) paying consignors of livestock 
on the basis of weights other than the true and correct weights; 
(5) failing to operate livestock scales owned or controlled by re- 
spondents in accordance with the regulations under the Act con- 
stituting INSTRUCTIONS FOR WEIGHING LIVESTOCK; (6) 
issuing scale tickets which fail to contain all the information re- 
quired by the provisions of section 201.49 of the regulations; and 
(7) permitting weighmasters or other employees of respondents 
engaged in the actual conduct of auction sales to purchase live- 
stock out of consignment for their own account for any purpose 
or for the account of any packer. 


Respondents are suspended as registrants under the Act for a 
period of 20 days commencing on August 25, 1970. This order 
shall become effective on August 25, 1970. 
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(No. 13,345) 


In re STEPHEN D. KING. P&S Docket No. 4276. Decided August 
21, 1970. 


Insolvency—Suspension of registration—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks or drafts in payment of livestock purchased in commerce and 
failing to pay, when due, the full purchase price of such livestock, and is 
suspended as a registrant under the act for 30 days and thereafter until 
no longer insolvent. 


James E. Andrews for complainant. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), respondent failed to file an answer to the complaint and 
did not file exceptions to the hearing examiner’s recommended 
decision based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the sixth day after service of a copy 
upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act. It was instituted by a 
complaint filed on January 26, 1970, by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture. The complaint alleges that the respondent, a buyer 
of livestock for his own account and a registered dealer, violated 
certain provisions of the Act and the Regulations issued pursuant 
thereto by reason of the activities set forth therein. 


Copies of the complaint and Rules of Practice were served on 
respondent by mail on January 26, 1970. The letter serving the 
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complaint was returned to the Hearing Clerk as unclaimed mail. 
On March 9, 1970, an employee of the United States Department 
of Agriculture, Lester J. Miller, personally served the complaint 
by delivery to respondent’s wife at respondent’s mailing address. 
By notification in writing attached to the complaint, respondent 
was advised by the Hearing Clerk that, in accordance with the ap- 
plicable regulations, an answer should be filed within 20 days 
following receipt of the complaint, and that failure to file an ans- 
wer denying the specific allegations in the complaint and request- 
ing an oral hearing would constitute admission of such allegations 
and waiver of a hearing. Respondent has filed nothing. 


On May 14, 1970, complainant filed a recommendation that, 
because of respondent’s failure to file an answer, he be found to 
have violated the Act and the Regulations issued thereunder, as 
charged, and that an appropriate order be entered against him. 
The Hearing Examiner, John G. Liebert, to whom the proceeding 
has been assigned, issues this recommended decision without 
further investigation or hearing, pursuant to Section 202.9(c) of 
the Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. Stephen D. King, hereinafter referred to as the respondent, 
is an individual whose address is 411 North 38th Street, Yakima, 
Washington. 


2. Respondent, at all times material herein, was engaged in the 
business of buying and selling livestock in commerce for his own 
account. 


3. Respondent is now, and at all times material herein on and 
after August 25, 1969, was, registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock in commerce. 


4. Respondent’s current liabilities as of August 22, 1969, ex- 
ceeded his current assets. As of said date, respondent had current 
liabilities totaling about $28,965.00 and current assets totaling 
only about $18,000 resulting in an excess of current liabilities 
over current assets of approximately $10,965.00. 


5. Respondent’s current liabilities as of September 22, 1969, 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling about $26,079.00 and current assets total- 
ing only about $6,000 resulting in an excess of current liabilities 
over current assets of approximately $20,079.00. 
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6. Respondent’s current liabilities presently exceed his current 
assets. 


7. Respondent, during the period from August 22, 1969, through 
September 22, 1969, engaged in business as a dealer in commerce, 
notwithstanding the fact that during such period respondent’s 
current liabilities exceeded his current assets. 


8. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


Date of Date of No.of Amount of 
Purchase Check Head Check Purchased At or From 
1969 1969 
March 25 March 25 2 $ 347.69 Marysville Livestock Auction, 
Inc., Marysville, Washington 
March 25 March 25 8 986.43 Marysville Livestock Auction, 
Inc., Marysville, Washington 
June 24 June 24 82 9,146.60 ” ue m 
July 24 July 25 19 8,465.09 Tacoma Livestock Market, 
Spanaway, Washington 
July 29 July 29 12 2,550.35 Marysville Livestock Auction, 
Inc., Marysville, Washington 
July 81 August 1 10 1,497.84 Tacoma Livestock Market, 
Spanaway, Washington 
July 31 August 1 17 3,087.77 e ? 
August 19 August 19 26 5,828.82 Marysville Livestock Auction, 
Inc., Marysville, Washington 
August 26 August 26 19 3,857.44 Lynden Auction Market, 
Lynden, Washington 


9. Respondent, on or about the dates and in the transactions 
specified in Finding 8 above, and as set forth below, purchased 
livestock in commerce and failed to pay, when due, the full amount 
of the purchase price for such livestock. 


Date of No. of 
Purchase Head Purchase Price Purchased At or From 
1969 
August 12 36 $6,964.41 Marysville Livestock Auction, Inc., 
Marysville, Washington 
August 28 19 $2,420.64 Tacoma Livestock Market, 


Spanaway, Washington 


10. Respondent, in commerce, on or about the dates and in the 
transactions listed below, purchased livestock and, as of the date 
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of issuance of this Complaint, has failed to pay the full purchase 
price of such livestock, as follows: 


Stockyards No. of Amount 
Date of At Which Head of Amount Unpaid 
Purchase Purchased Purchased Purchase Paid Balance 


1969 
July 24 Tacoma Livestock 19 $ 3,465.09 
Market, Spanaway, 


Washington 
July 31 = - 27 4,585.61 
August 28 ™ 7” 19 2,420.64 
TOTAL 65 $10,471.34 $1,000 $9,471.34 
August 26 Lynden Auction 19 $ 3,857.44 $1,000 $2,857.44 
Market, Lynden, 
Washington 


11. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business as a 
dealer under the Act in that respondent failed to keep and main- 
tain (1) a general ledger of accounts showing assets, liabilities, 
and net worth; (2) a cash receipts journal; (3) a purchase and 
sales journal; and (4) a livestock inventory. 


PROPOSED CONCLUSIONS 


The failure of respondent to file an answer constitutes an ad- 
mission of the material allegations of fact in the complaint. They 
have been adopted as the Proposed Findings of Fact herein (9 
CFR 202.9(c)). 


Since respondent’s liabilities exceed his current assets, he is 
insolvent within the meaning of the Act (7 U.S.C. 204), as 
charged. In re Southern Buyers, Inc., 14 A.D. 811 (1955); In re 
Billy T. Adams, 23 A.D. 422 (1964). 


The issuance by respondent of checks or drafts in payment for 
livestock purchased in commerce without having sufficient funds 
on deposit to pay such checks or drafts, and failure to make full 
payment when due for livestock purchased, constitute unfair and 
deceptive practices in violation of Section 312(a) of the statute 
(7 U.S.C. 218(a)), as charged. See, In re Neil Harlan, d/b/a 
Feeder Pig Marketing Association, 25 A.D. 592 (1966); In re 
Victor Koenig, 24 A.D. 1218 (1965); In re Midwest Livestock 
Commission Company, 23 A.D. 816 (1964). Respondent’s failure 
to pay for livestock when payment is due also violates Section 
201.43 (b) of the Regulations (9 CFR 201.43(b)), as charged. 
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Respondent’s failure to keep adequate books and records fully 
disclosing his transactions as a dealer under the Act violates the 
provisions of Section 401 of the Act (7 U.S.C. 221) and the appli- 
cable Regulations. 


It is concluded that respondent should be ordered to cease and 
desist from such violations, and that he should be suspended as a 
registrant under the Act for a period of thirty days and there- 
after until such time as he demonstrates solvency, as recommended 
by complainant. 


PROPOSED ORDER 
Respondent shall cease and desist from: 


Operating as a livestock dealer in commerce while his current 
liabilities exceed his current assets; 


Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on de- 
posit in the bank account on which they were drawn to pay such 
checks or drafts; and 


Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the Act, including among others, a general ledger 
of accounts showing assets, liabilities, and net worth, a cash re- 
ceipts journal, a purchase and sales journal, and a livestock in- 
ventory. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension after the 
30 day period. 


This order shall become effective on the sixth day after service 
upon respondent. 


Copies hereof shall be served upon the parties. 
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(No. 13,346) 


In re WALTER E. SHENEMAN, d/b/a SHENEMAN PACKING COoM- 
PANY. P&S Docket No. 4270. Decided August 21, 1970. 


Packer—Failure to accept and pay for livestock purchased—Cease and desist 


Respondent is ordered to cease and desist from refusing to accept delivery 
and pay for livestock purchased in commerce and tendered to him under 
the terms of the purchase agreement. 


James S. Krzyminski for complainant. 
Respondent pro se. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seq.), against respondent, a packer under 
the act, for refusing to accept and pay for certain livestock pur- 
chased. Respondent filed an answer and a hearing was held. The 
hearing examiner issued a recommended decision to the effect 
that respondent had violated the act as charged and he proposed 
a cease and desist order. 


Respondent failed to file exceptions to the hearing examiner’s 
recommended decision and order. Accordingly, and on the basis of 
consideration of the entire record, the hearing examiner’s recom- 
mended decision and order are adopted as the final decision and 
order herein. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act. This proceeding was 
instituted by a complaint filed on January 19, 1970, by the Ad- 
ministrator, Packers and Stockyards Administration, pursuant 
to § 202.6 of the applicable Rules of Practice (9 CFR Part 202), 
charging Walter E. Sheneman, d/b/a Sheneman Packing Com- 
pany, hereinafter referred to as the respondent, with having 
violated Section 202(a) of. the Act, (7 U.S.C. 192(a)), in connec- 
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tion with the purchase of livestock in commerce.' Specifically, re- 
spondent was charged with refusing to accept and pay for certain 
livestock purchased. 


Respondent filed an answer on February 6, 1970, in which he 
admitted the jurisdictional allegations in the complaint, pleaded 
certain matters by way of affirmative defense, prayed dismissal 
of the complaint and requested an oral hearing. 


An oral hearing was held in Winfield, Kansas, on March 4, 
1970, before John G. Liebert, Hearing Examiner, United States 
Department of Agriculture. At the hearing, respondent repre- 
sented himself. Complainant was represented by John M. Powell, 
Esq., and James S. Krzyminski, Esq., Office of the General Coun- 
sel, United States Department of Agriculture. 


PROPOSED FINDINGS OF FACT 


1. Respondent is an individual whose principal place of busi- 
ness is located at 321 W. 5th, Winfield, Kansas. At all times ma- 
terial herein he was engaged in buying livestock for slaughter 
and was a “packer”, within the meaning and subject to the pro- 
visions of the Act (7 U.S.C. 191). 


2. In August, 1967, respondent registered Ferrel Wallace, an 
employee, with the Packers and Stockyards Administration, Unit- 
ed States Department of Agriculture, as his livestock buyer. Such 
registration continued thereafter until Wallace terminated his 
employment with respondent in August, 1969. 


3. Wallace purchased cattle on feedlots and farms for respon- 
dent for approximately three and one-half years prior to August, 
1969 and was generally known by the local farmers and feedlot 
operators to be a livestock buyer for respondent. He received a 
commission on cattle purchased by him and, in addition, received 
a weekly wage for work in the plant. Wallace purchased the bulk 
of the plant requirements from sources outside the premises of the 
plant. Respondent usually purchased cattle brought to the plant 
for sale. Wallace had broad authority to make purchases to meet 
known plant requirements on his own initiative and judgment 
after general discussions with respondent concerning market con- 
ditions, price guidelines and plant requirements. 

T, See. 192. Unlawful practices enumerated. 
It shall be unlawful with respect to livestock, meats, meat food products, livestock prod- 
ucts in unmanufactured form, poultry, or poultry products for any packer or any live 


poultry dealer or handler to: (a) Engage in or use any unfair, unjustly discriminatory, 
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4, On July 13, 1969, Wallace entered into an oral agreement 
with Ronald Calloway of Peck, Kansas, a feedlot operator, for the 
purchase of 96 heifers at a negotiated flat price of $31.00 to be 


delivered to respondent’s plant in three shipments over a two- 
week period. If the market went down the price was to be reduced 


by one dollar on five or six head. Calloway had previously sold 
cattle to Wallace as a buyer for respondent. 


5. The first shipment of this transaction was made on Monday, 
July 14, 1969, and consisted of 30 head. This shipment was ac- 
cepted at the plant on delivery and the cattle were slaughtered in 
the usual course of business. Payment for these 30 head was made 
at the time of the transaction by a check signed by Wallace on 
the account of respondent. This check was honored by payment 
in due course. 


6. On July 14 or 15, 1969, Wallace advised respondent of the 
terms and conditions of the transaction with Calloway. 


7. On the following Saturday, July 19, respondent telephoned 
Wallace at his home and told him to inform Calloway that he did 
not want the rest of the cattle. Wallace in turn notified Calloway 
that same evening. On the following Monday, July 21, Calloway 
called respondent and asked him about delivery of the remaining 
cattle. Respondent advised Calloway that he was not going to 
take the rest of the cattle. In a subsequent conversation, two days 
later, respondent again advised Calloway that he was not going to 
take delivery of the cattle because, in substance, Wallace had ex- 
ceeded his authority and had not informed him that he had bought 
the rest of the cattle until after the transaction. 


8. The remaining 66 head of cattle were subsequently sold by 
Calloway at a price less than $31.00. 


9. The purchase of cattle on an oral agreement by Wallace at 
a fixed price and on a delayed delivery basis was not an isolated 
or unusual type transaction, either for the parties, or within the 
industry generally. 


10. During the month of July, 1969 prices in the cattle market 
were declining. Respondent purchased his plant requirements at 
prices lower than $31.00 during the period when he would norm- 
ally have used the remaining 66 head of Calloway cattle. 















PACKERS AND STOCKYARDS ACT, 1921 
Cite as 29 A.D. 945 


PROPOSED CONCLUSIONS 


The questions involved in this proceeding are whether or not 
there was a valid contract between respondent and Calloway for 
the purchase and sale of 96 heifers on July 13, 1969 which was 
breached by respondent, and whether, if so, such a breach con- 
stitutes a violation of Section 202(a) of the Act. 


Respondent’s contentions are simply that there was no agree- 
ment binding on him, or for which he was responsible, because 
(a) Wallace was not his agent but was an independent contractor 
buying on a commission basis only; (b) the cattle purchased were 
at least two dollars too high on a grade and yield basis; (c) the 
cattle were not ready for market and; (d) Wallace exceeded his 
instructions in making the contract under the terms provided 
therein. 


The above Findings of Fact (4 and 5) disclose that Wallace 
made a firm oral commitment to purchase all of the 96 head of 
cattle in question from Calloway while holding himself out to be 
the agent of respondent. The terms of the contract were clearly 
understood and accepted by both Wallace and Calloway. There is 
no dispute or disagreement about the terms of the purchase. 
Moreover, the evidence does not indicate any element of fraud, 
collusion or other irregularity prejudicial to respondent in the 
negotiations between Wallace and Calloway. 


The evidence (Findings of Fact 2 and 3) establishes that Wal- 
lace had authority to make firm contracts for the purchase of 
livestock on behalf of respondent. No evidence was adduced at 
the hearing which would disclose that he operated as an indepen- 
dent contractor, generally, or that in this instance he operated 
differently than was his usual custom. The fact that he was paid a 
commission, or fee, based upon the number of animals purchased 
establishes the method of his reimbursement. It is insufficient, in 
the light of the other facts presented, to support the contention 
that he was an independent contractor. Moreover, the fact that 
Wallace was registered with the Packers and Stockyards Admin- 
istration, United States Department of Agriculture, as the buyer 
for respondent—and that he operated as such over an extended 
period of time without repudiation by respondent—clearly estab- 
lishes him as respondent’s agent in the matter in the absence of 
strong evidence to the contrary. 
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No substantial evidence was adduced at the hearing to support 
the contention that the agreed upon price for the cattle was un- 
reasonable, or that the cattle were not in marketable condition. 
To the contrary, the first shipment of 30 head was received and 
paid for without question. This would seem to imply that respon- 
dent did not at the time consider the price to be so far out of line, 
or the condition of the animals to be so unmarketable as to re- 
pudiate the deal because of its apparent unreasonableness. 


The weight of the evidence presented is insufficient to support 
the contention that Wallace exceeded the limitations on his au- 
thority by making the kind of contract that he did. Such limita- 
tions as were imposed on Wallace appear to have been only guide- 
lines for the exercise of general judgment. The multiple-shipment, 
flat price type of contract which he made with Calloway was no 
different than contracts previously made by him to which respon- 
dent did not object. No substantial evidence was presented at the 
hearing which would establish the fact that Wallace lacked author- 
ity to make this particular type of contract, or that he deliberately 
ignored the price guidelines generally to be followed in the exer- 
cise of his authority, or that the deal was of such unusual nature 
as would cause Calloway to suspect Wallace’s lack of authority, 
if such in fact was the case. Furthermore, respondent took no 
timely action to disclaim the contract until almost a week after 
he knew of its terms and after the market had dropped. Respon- 
dent had an obligation in the circumstances to inform Calloway 
promptly of his disavowal of the future delivery part of the con- 
tract, particularly since he accepted and paid for the first ship- 
ment without question. The very practice of doing business by 
oral agreement imposes this obligation. 


The law of Agency is well settled that in the absence of fraud, 
collusion or other irregularity, the making of a contract by an 
agent with a third party acting in good faith binds his principal 
as firmly to the contract, and all of the conditions of it, as if the 
principal personally had made it. (3 AM Jur. 2d §8§ 84, 93, 95; 
Restatement, Agency 2d ed. §§ 8, 159). 


It having been concluded that respondent breached the contract 
made by his agent, Wallace, with Calloway by refusing to accept 
delivery of the remaining 66 head of cattle, it remains only to 
determine whether such a breach is a violation of Section 202 (a) 
of the Act. In the instant situation there was no misunderstanding 
on the part of respondent about the time for delivery of the live- 
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stock, or that delivery was delayed to his detriment, or a finding 
of other mitigating circumstances, which facts were governing 
in the opinion of the Judicial Officer in In re Salmon, 23 A.D. 662 
(1964). In this case the terms for delivery, as well as the other 
terms of the contract, were clear. The cattle were available to 
respondent at a time when he required cattle for his plant opera- 
tions. Yet, respondent subsequently purchased other cattle to meet 
these requirements. The only evidence adduced at the hearing as 
to why respondent refused to take the Calloway cattle was that he 
could and did purchase other cattle at a lower price on a declining 
market. Calloway, in reliance on the contract, was put in a posi- 
tion where he could and did suffer a loss as a result of respon- 
dent’s action. 


In consideration of the fact that one of the purposes of the Act 
is to achieve orderly commerce in livestock, it is concluded that 
deliberate violation of a contract for delivery of livestock, in the 
absence of strong mitigating circumstances which would warrant 
equitable relief, is such an unfair or deceptive practice or device 
in commerce as would warrant the imposition of the sanction 
under the Act. Accordingly, it is concluded that the action of re- 
spondent herein in rejecting delivery of the cattle on the facts 
found is a violation of Section 202(a) of the Act and that an 
order to cease and desist from such practice is warranted in the 
circumstances. 

PROPOSED ORDER 


Respondent shall cease and desist from refusing to accept de- 
livery and pay for livestock purchased in commerce and tendered 
to him under the terms of the purchase agreement. 


(No. 13,347) 


In re BRYAN LIVESTOCK COMMISSION COMPANY, INC. P&S Docket 
No. 4271. Decided August 25, 1970. 







Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from engaging in business under the act without being properly 
bonded. 


James E. Andrews for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a Complaint filed on January 20, 1970, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On August 10, 1970, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings of fact and con- 
clusions, for the purpose of this proceeding only, based upon the 
allegations in the Complaint. 


Respondent has obtained bond coverage and is now in full com- 
pliance with the bonding requirements under the Act and the 
regulations. Complainant has recommended that the cease and 
desist order consented to by respondent be issued, and that respon- 
dent not be suspended as a registrant under the Act. 


FINDINGS OF FACT 


1. (a) Bryan Livestock Commission Company, Inc., herein- 
after referred to as the respondent, is a corporation with its prin- 
cipal place of business located at Bryan, Texas 77801. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operat- 
ing the Bryan Livestock Commission Company, Inc., stockyard, 
a posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of its livestock obligations under the Act was termi- 
nated on October 5, 1969. Respondent was notified by certified 
mail on or about September 19, 1969, of such termination date 
and was informed that if it continued its livestock operations 
after October 5, 1969, without bond coverage, as required under 
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the Act and the regulations, it would be in violation of section 312 
of the Act and sections 201.29 and 201.30 of the regulations pro- 
mulgated thereunder. Notwithstanding such notice, respondent 
has continued to engage in the business of a market agency, sell- 
ing livestock in commerce on a commission basis, without filing 
and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 





ORDER 





Respondent, its officers, directors, agents and employees, direct- 
ly or through any corporate or other device shall cease and desist 
from engaging in business in commerce in any capacity for which 
bonding is required under the Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,348) 


In re GETTYSBURG LIVESTOCK SALES COMPANY, INC. P&S Docket 
No. 4210. Decided August 25, 1970. 





Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to maintain its account 
for shippers’ proceeds properly, engaging in business under the act with- 
out being bonded therefor, and is suspended as a registrant under the act 
until no longer insolvent. 


James S. Krzyminski for complainant. 
Vernon Williams, Aberdeen, S. D., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on August 25, 1969, as 
amended on December 23, 1969, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging respondent with violations of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 


On July 8, 1970, respondent filed an amended answer in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations contained in the amended 
complaint. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Gettysburg Livestock Sales Company, Inc., hereinafter 
referred to as the respondent, is a corporation with its principal 
place of business located at Gettysburg, South Dakota 57442. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operat- 
ing the Gettysburg Livestock Sales Company, Inc., stockyard, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. (a) The respondent’s current liabilities, as of May 31, 1969, 
exceeded its current assets. As of said date, the respondent had 
current liabilities totaling $23,431.66, and current assets totaling 
$1,175.39, resulting in an excess of current liabilities over current 
assets of $22,256.27. 


(b) The respondent’s current liabilities, as of August 22, 
1969, exceeded its current assets. As of said date, the respondent 
had current liabilities totaling $23,827.62, and current assets total- 
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ing $572.58, resulting in an excess of current liabilities over cur- 
rent assets of $23,255.04. 


(c) The respondent’s current liabilities presently exceed its 
current assets. 





(d) The respondent during the period from May 31, 1969 to 
August 22, 1969, operated as a market agency in commerce, while 
its current liabilities exceeded its current assets. 


3. Respondent, as of May 31, 1968, May 29, 1969 and August 
22, 1969, failed to maintain and use properly its custodial account 
for shippers’ proceeds, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock; in that: 


(a) As of May 31, 1968, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $40,960.01, and had to offset such checks, cash in said 
bank account in the amount of $11,547.14, no deposits in transit 
and no current proceeds receivable, resulting in a deficiency of 
$29,412.87 in funds available to pay shippers’ proceeds; 


(b) As of May 29, 1969, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $56,980.45, and had to offset such checks, cash in said 
bank account in the amount of $40,820.65, no deposits in transit 
and no current proceeds receivable, resulting in a deficiency of 
$16,159.80 in funds available to pay shippers’ proceeds; and 





(c) As of August 22, 1969, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $27,686.47, and had to offset such checks, cash in 
said bank account in the amount of $11,157.10, no deposits in 
transit and no current proceeds receivable, resulting in a deficiency 
of $16,529.37 in funds available to pay shippers’ proceeds. 





4. The surety bond which respondent maintained to secure 
performance of its market agency obligations under the Act was 
terminated on August 10, 1969. Respondent was notified by certi- 
fied mail on or about July 15, 1969, of such termination date and 
was informed that if it continued its livestock operations in com- 
merce after August 10, 1969, without a bond or the equivalent 
thereof, as required under the Act and the regulations, it would 
be in violation of section 312 of the Act and sections 201.29 and 
201.30 of the regulations promulgated thereunder. Respondent 
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was further informed that such a violation would subject it to 
disciplinary action under the Act. Notwithstanding such notice, 
respondent continued to engage in the business of a market 
agency, selling livestock in commerce on a commission basis, 
without filing and maintaining a reasonable bond or the equivalent 
thereof, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
the respondent’s financial condition does not meet the require- 
ments of the Act (7 U.S.C. 204), and respondent has wilfully vio- 
lated section 312(a) of the Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
the respondent has wilfully violated sections 307 and 312(a) of 
the Act (7 U.S.C. 208, 213(a)), and section 201.42 of the regula- 
tions (9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30). Inasmuch as complainant 
has recommended that the order consented to by respondent be 
issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, direct- 
ly or through any corporate or other device, shall cease and desist 
from: 


1. Failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


2. Operating as a market agency in commerce while its current 
liabilities exceed its current assets; and 


8. Engaging in business in commerce in any capacity for which 
bonding is required under the Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent as re- 
quired under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until 
such time as it demonstrates that it is no longer insolvent and 
that the deficit in its custodial account for shippers’ proceeds has 
been eliminated. When respondent demonstrates that it is no 
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longer insolvent and that the deficit in its custodial account for 
shippers’ proceeds has been eliminated, a supplementary order 
will be issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,349) 


In re ROBERT J. LANTIS. P&S Docket No. 4334. Decided August 
25, 1970. 


Bonding requirements—Suspension of registration—Consent 


Respondent consented to the issuance of an order suspending him as a regis- 
trant under the act until he fully complies with the bonding requirements. 


Joseph Sharp for complainant. 
Williams, Larson, Voss & Strobel, Dodge City, Kans., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on July 6, 1970, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging that respondent has wilfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). 


On July 30, 1970, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the re- 
port of the Hearing Examiner, and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Robert J. Lantis, hereinafter referred to as the respon- 
dent, is an individual whose address is R.F.D. +2, Dodge City, 
Kansas. 
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(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account and buying livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency buying livestock in commerce on a commission basis. 


2. The trust fund agreement which was maintained for the re- 
spondent to secure the performance of his dealer and market 
agency obligations under the Act was terminated on July 24, 
1969. Respondent was notified by mail on or about June 25, 1969, 
of such termination date and was informed that he should not 
resume his livestock operations after termination of his trust 
fund agreement without adequate bond coverage or trust fund, 
as required under the Act and regulations. Notwithstanding such 
notice, respondent has continued to engage in the business of a 
market agency buying livestock in commerce on a commission 
basis and as a dealer, buying and selling livestock in commerce 
for his own account, without filing and maintaining a reasonable 
bond or its equivalent as required under the Act and the regula- 
tions. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a) ), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and Complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations, 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
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the regulations. When respondent has complied with such require- 
ments a supplementary order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 


thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,350) 


In re DECATUR STOCKYARDS, INC. P&S Docket No. 4803. Decided 
August 25, 1970. 


Bonding requirements—Nonoperating respondent—Suspension of registration 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant. 
If respondent commences operations again subject to the act and supplies 
the necessary bond a supplementary order will be issued terminating 
the suspension. 


James E. Andrews for complainant. 
James B. Everett, Decatur, Miss., for respondent. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). 
















Respondent filed an answer admitting the facts alleged in the 
complaint. Thereupon, pursuant to section 202.9 (c) of the rules 
of practice (9 CFR 202.9 (c)), Hearing Examiner Herbert L. 
Perlman entered a recommended decision and a proposed order 
that respondent cease and desist from engaging in commerce as 
a registrant without supplying the bond and suspending respon- 
dent until it met the bonding requirements. 


On July 9, 1970, respondent filed a statement saying that as of 
February 1, 1970, all the outstanding stock of respondent was 
purchased by persons other than the owners and operators who 
had failed to meet the bonding requirements, that the bond re- 
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quired has been furnished by the new owners and that the pro- 
ceeding should be dismissed. 


On August 18, 1970, complainant filed a statement saying that 
the stockyard is being operated as a partnership but that respon- 
dent corporation is to remain in an inactive status for an unde- 
termined length of time. The statement says that an order should 
issue since it would not affect the new operators of the stockyard. 
We agree that an order should issue against the corporate respon- 
dent so that if it becomes active again it should not operate with- 
out filing the necessary bond. 


FINDINGS OF FACT 


1. Respondent, Decatur Stockyards, Inc., is a corporation with 
its principal place of business located at Decatur, Mississippi. At 
all times material herein respondent was engaged in the business 
of conducting and operating the Decatur Stockyards, Inc., stock- 
yard, Decatur, Mississippi, a posted stockyard under the act, was 
engaged in the business of selling livestock in commerce on a com- 
mission basis, and was registered with the Secretary under the 


act as a market agency and dealer to buy and sell livestock in 
commerce. 


2. The surety bonds which respondent maintained to secure 
performance of its market agency and dealer obligations under 
the act were terminated February 1, 1970. Respondent was noti- 
fied in writing on or about January 10, 1970, of such termination 
date and was informed that it would have to comply with the 
bonding requirements under the act and regulations if it continued 
its livestock operations in commerce after such termination date. 
Notwithstanding such notice, respondent has continued to engage 
in the business of a market agency, selling livestock in commerce 
on a commission basis, without filing and maintaining a reason- 
able bond or its equivalent. 


CONCLUSIONS 


Respondent’s operation in business as a market agency under 
the act without a reasonable bond or its equivalent, as set forth 
in Finding of Fact 2, constitutes a willful violation of sections 307 
and 312 (a) of the act (7 U.S.C. 208 and 213 (a)), and sections 
201.29 and 201.30 of the regulations issued thereunder (9 CFR 
201.29 and 201.30). See, e.g., In re W. O. Steen, 16 A.D. 125 
(1957); In re Ray York, 20 A.D. 1112 (1961); In re Marvin 
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Bynum, 22 A.D. 1082 (1963) ; In re D. C. Herndon, d/b/a Samson 
Livestock Auction, 27 A.D. 1501 (1968). Respondent should be 
ordered to cease and desist from such violations and should be 
suspended as a registrant under the act so that it will not operate 
in the future without meeting the bonding requirements. 


ORDER 





Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from engaging in business in commerce under the act in 
any capacity for which bonding is required under the act and 
the regulations without filing and maintaining a reasonable bond 
or its equivalent, as required under the act and the regulations 
issued thereunder. 


Respondent is suspended as a registrant under the act and if 
respondent commences operations again subject to the act and 
supplies the necessary bond a supplementary order will be issued 
terminating the suspension. 

















The order herein is not applicable to the present operators of 
the stockyard, but only to Decatur Stockyards, Inc. 


(No. 18,351) 


In re STANLEY BUCHANAN, d/b/a S & S CATTLE COMPANY. P&S 
Docket No. 4336. Decided August 27, 1970. 


Bonding requirements—Suspension of registration—Consent 





Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without the required bond 
and suspending him as a registrnat under the act until bonded as re- 
quired. 


Blaine Fielding for complainant. 
Respondent pro se. , 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.), instituted by a complaint filed 
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on July 10, 1970, by the Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dent violated the bonding provisions of the Act and the regula- 
tions thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on August 4, 1970, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order with findings of fact and conclusions 
based upon the allegations contained in the complaint. Complain- 
ant has recommended that the cease and desist order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1, (a) Stanley Buchanan, hereinafter referred to as the re- 
spondent, is an individual, doing business as S & S Cattle Com- 
pany, whose address is Blackshear, Georgia 31516. 


(b) Respondent is, and at all times material herein was: 


1. Engaged in the business of buying and selling live- 
stock in commerce for his own account and as a market agency 


buying livestock in commerce on a commission basis; and 


2. Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his livestock obligations in commerce was term- 
inated on April 30, 1963. Respondent was notified of the bond- 
ing requirements under the Act and regulations on April 13, 1970. 
Notwithstanding such notice, respondent has continued to engage 
in the business of a market agency, buying livestock in commerce 
on a commission basis, without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent has wilfully violated section 312(a) 
of the Act (7 U.S.C. 213(a)), and sections 201.29 and 201.30 of 
the regulations. Inasmuch as respondent has consented to the 
issuance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Act and the regulations without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such require- 
ments a supplemental order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,352) 


In re JOE CHAPMAN. P&S Docket No. 4802. Decided August 27, 
1970. 


Insolvency—Suspension of registration—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased and failing to pay, when due, 
the full purchase price of such livestock, and is suspended as a registrant 
under the act for 60 days and thereafter until no longer insolvent. 


James E. Andrews for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file 
an answer to the complaint and did not file exceptions to the 
hearing examiner’s recommended decision based on the default 
in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the sixth day after service of a copy upon 
respondent. 
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CHIEF HEARING EXAMINER’S 
RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on March 26, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, registered under the Act as 
a livestock dealer, was charged with failing to meet the financial 
requirements of the Act, issuing insufficient funds checks in pur- 
ported payment for livestock purchased, and failing to pay 
promptly for livestock purchased. 


Copies of the complaint and the rules of practice were served 
on respondent on April 3, 1970. He was notified in writing that 
an answer should be filed within 20 days, and that failure to file 
an answer denying the allegations of the complaint and request- 
ing an oral hearing would constitute admission of such allegations 
and waiver of a hearing. Respondent has filed nothing. 


On May 18, 1970, complainant filed a recommendation that the 
order proposed below be issued. Hearing Examiner Jack W. Bain, 
to whom the proceeding had been assigned, issued a recommended 
decision on May 22, 1970, without further investigation or hear- 
ing, pursuant to Section 202.9(c) of the Rules of Practice (9 CFR 
202.9(c)). 

PROPOSED FINDINGS OF FACT 


1. The respondent, Joe Chapman, is an individual whose ad- 
dress is Box 1175, Kilgore, Texas. At all times material herein 
he was, and is, engaged in the business of buying and selling live- 
stock for his own account, and registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities presently exceed his current 
assets. As of February 6, 1970, he had current liabilities totaling 
$458,512.03 and current assets totaling $55,991.89, resulting in an 
excess of current liabilities over current assets of $402,520.14. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and in purported payment therefor 
issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient 
funds on deposit in the.account upon which such checks were 
drawn. 
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Date of Date of No. of Amount of Purchased At 
Purchase Check Head Check or From 
1970 1970 


January 16 January 21 110 $14,011.18 Patton Auction Barn, 
Nacogdoches, Texas 

January 17 January 21 92 12,449.67 Rusk County Auction, 
Henderson, Texas 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce and failed to 
pay, when due, the full amount of the purchase price for such 
livestock. 


Date of No. of Amount of Purchased At 
Purchase Head Check or From 
1970 


January 17 92 $12,449.67 Rusk County Auction, 
Henderson, Texas 
January 24 63 8,750.54 Rusk County Auction, 
Henderson, Texas 
January 16 14,011.18 Patton Auction Barn, 
Nacogdoches, Texas 
January 23 2,678.08 . . 
January 15 87,034.81 Longview Livestock 
Commission Company, 
Longview, Texas 
January 22 9,755.78 7 ” - 
January 14 10,151.37 Marshall Livestock 
Commission Company, 
Marshall, Texas 
January 21 2,459.55 " = - 
January 20 2,044.50 Panola County Livestock 
Commission Company, 
Carthage, Texas 
January 21 1,711.63 Center Auction Company 
Center, Texas 
January 26 1,975.56 Henderson Livestock 
Commission Company, 
Henderson, Texas 


PROPOSED CONCLUSIONS 


By the facts shown above in the findings, respondent’s financial 
condition does not meet the requirements of the Act (7 U.S.C. 
204), and he willfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ), for which the order set out below should be issued. 





SAMUELS & CO., INC. 
Cite as 29 A.D. 965 


PROPOSED ORDER 
Respondent shall cease and desist from: 


Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on de- 
posit in the bank account on which they were drawn to pay such 
checks or drafts; and 


Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for 60 
days and thereafter until such time as he demonstrates that he is 
no longer insolvent. When he demonstrates that he is no longer 
insolvent, a supplemental order will be issued in this proceeding 
terminating this suspension after the 60 day period. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,353) 


In re HAAS-DAVIS PACKING COMPANY, INC. P&S Docket No. 4231. 
Decided August 28, 1970. 


Order granting time to file brief in support of exceptions 
to Hearing Examiner’s report 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


In a statement in support of exceptions taken to the hearing 
examiner’s report, counsel for respondent has requested an op- 
portunity to file a “detailed brief”. Such a brief may be filed with- 
in 20 days after the date of this order. 


(No. 13,354) 


In re SAMUELS & Co., INC. P&S Docket No. 4307. Decided August 
81, 1970. 
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Packer—Failure to pay—Cease and desist—Default 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price for livestock or meat purchased in commerce and 
failing to honor drafts issued or authorized to be issued in payment for 
livestock purchased in commerce. 


James S. Krzyminski for complainant. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent, a packer, fail- 
ed to file an answer to the complaint and did not file exceptions 
to the hearing examiner’s recommended decision based on the 
default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed March 27, 1970 by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture. Respondent is a packer under the act and is charged 
with failing to pay, when due, the full purchase price of livestock 
and meat purchased in commerce and with failing to pay or to 
make funds available to pay drafts which it issued or authorized 
to be issued in connection with livestock purchased by respondent 
in commerce, in violation of the act and a regulation issued there- 
under. A copy of the complaint and a copy of the rules of practice 
were served upon respondent April 6, 1970. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed in 20 days after 
such service and that, in accordance with section 202.9 of the 
rules of practice (9 CFR 202.9), failure to file an answer would 
constitute an admission of the facts alleged in the complaint and 
a waiver of oral hearing. Notwithstanding such notice, respon- 
dent has not filed an answer. On May 5, 1970, complainant recom- 
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mended, in effect, that respondent be found to have violated the 
act and the regulation issued thereunder as charged and be order- 
ed to cease and desist from such violations. The matter was re- 
ferred to Herbert L. Perlman, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for a 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Samuels & Co., Inc., is a corporation with its 
principal place of business located at 5003 South Lamar, Dallas, 
Texas. At all times material herein, respondent was engaged in 
the business of buying livestock in commerce for purposes of 
slaughter and manufacturing or preparing meats and meat food 
products for sale or shipment in commerce, and was a packer 
within the meaning and subject to the provisions of the act. 


2. (a) Respondent, on or about the dates and in the transac- 
tions set forth below, in connection with its operations as a packer, 
purchased livestock and meat in commerce and failed to pay, 
when due, the full purchase price for such livestock and meat. 


Purchases of Livestock 
Date of No. of Purchase 
Purchase Head Purchased From Price 
1969 


April 23 11 Clifton Livestock Commission Co. $1,529.15 
Clifton, Texas 

May 15 Dwight Heath & Son 3,571.11 
Lamar, Colorado 

May 17 Gatesville Commission Company 1,748.81 
Gatesville, Texas 

May 17 Lampasas Auction, Inc. 3,456.93 
Lampasas, Texas 

May 18 Henry Thompson Livestock, Inc. 1,376.83 
Belle Fourche, South Dakota 


May 19 Mason Auction Co. 966.09 
Mason, Texas 


May 19 Coleman Livestock Auction Comm. 705.99 
Co., Inc., Coleman, Texas 


May 20 Hamilton Commission Company 923.58 
Hamilton, Texas 
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Purchases of Meat 
No. of Purchase 

Date Pounds Purchased From Price 

1969 


March 27 390,081 Western Iowa Pork Co. $112,298.37 
thru Harlan, Iowa 














April 24 

May 3 41,406 Missouri Beef Packers, Inc. 12,214.77 
Friona, Texas 

May 15 67,200 Canada Packers, Inc. 26,208.00 
New York, New York 

June 13 15,264 Dallas City Packing, Inc. 7,878.01 











Dallas, Texas 


(b) As of March 27, 1970, there remains unpaid by the re- 
spondent the total amount due for the livestock and meat pur- 
chases set forth above. 





38. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce and failed to 
pay, or to make funds available to pay, drafts which it issued, or 
authorized to be issued, in payment for such livestock purchases, 
as set forth below. 







Purchase Price 
Date of Date of No. of and Amount 

Purchase Draft Head Purchased From of Draft 

1969 1969 


April 23 



















April 23 11 Clifton Livestock Comm. $1,529.15 
Co., Clifton, Texas 


May 17 May 17 405 Lampasas Auction, Inc. 3,456.93 
Lampasas, Texas 


May 18 May 18 155 Henry Thompson Livestock Inc. 1,376.83 
Belle Fourche, South Dakota 


May 19 May 19 115 Mason Auction Co. 966.09 
Mason, Texas 
May 20 May 20 120 Hamilton Commission Co., 923.58 











Hamilton, Texas 


PROPOSED CONCLUSIONS 





By reason of the facts set forth in Finding of Fact 2, respon- 
dent violated section 202(a) of the act (7 U.S.C. 192(a)) and 
section 201.48(b) of the regulations issued thereunder (9 CFR 
201.43(b)). See, e.g., In re William J. Malamis, d/b/a Shannon 
Meat Co., 26 A.D. 24 (1967); In re Lonnie R. Wilderspin, et al., 
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27 A.D. 915 (1968). Also, by virtue of the facts set forth in Find- 
ing of Fact 3, respondent violated section 202(a) of the act. See, 
e.g., In re Lonnie R. Wilderspin et al., supra; In re Valley Meat 
Company, Inc., 27 A.D. 248 (1968). Respondent should be order- 
ed to cease and desist from the violations found herein, as recom- 
mended by complainant. Complainant further recommended that 
the cease and desist order issued herein be effective on the first 
day after service thereof upon respondent. In the absence of a 
consent thereto by respondent, it is believed that we lack authority 
so to do. See section 204 of the act (7 U.S.C. 194). See also In re 
Penn Steak Co., Inc., 29 A.D. 266 (1970). 


PROPOSED ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with its operations as a packer, shall cease and desist from: 


(1) failing to pay, when due, the full purchase price for live- 
stock or meat purchased in commerce; and 


(2) failing to honor drafts issued, or authorized to be issued, 
in payment for livestock purchased in commerce. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 13,355) 


LYLE T. KELLY v. WAYNE WILLIAM OPPERMAN. P&S Docket No. 
4246. Order issued August 12, 1970, by Thomas J. Flavin, 
Judicial Officer. 





LIST OF DECISIONS REPORTED 


AUGUST 1970 
AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


APACHE DISTRIBUTORS v. NEW YORK Export Co., INC. 
PACA Docket No. 2-1557. Dismissal—Settlement 


APPALACHIAN FRUIT GROWERS COOPERATIVE ASSN. v. 
MOUNTAIN VALLEY GROWERS & PACKER, INc. PACA 
Docket No. 2-1800. Default 


BLISS PRODUCE COMPANY v. MID WEST Farms, INC. 
PACA Docket No. 2-1789. Default ........ 


BUSHMAN BROKERAGE, INC. v. HONEYCUTT FRUIT & 
PRODUCE Co., INC. OF FAYETTEVILLE. PACA Docket 
No. 2-1776. Default . 


CALIFORNIA FRUIT COMPANY v. WONDER PRODUCE CoM- 
PANY. PACA Docket No. 2-1448. Dismissal — 
Settlement 


CARIBBEAN FRUIT CO. OF FLORIDA v. JOHNIE STANLEY 
BANANA Co., INc. PACA Docket No. 2-1760. Un- 
disputed amount . 


CASTLE FARMS v. A. LEvy & J. ZENTNER Co. and BRON- 
STEIN & ROVNER, INc. PACA Docket No. 2-863. 
Petitions for reconsideration and rehearing dis- 


COLWELL, ROBERT v. JOHN MARTINO. PACA Docket No. 
2-1799. Default 


CosTIN, E. B., JR. v. E. J. HARRISON & SON, INc. PACA 
Docket No. 2-1527. F.o.b. sale—Suitable shipping 
condition not applicable 


DAVE GONZALES PRODUCE v. SALAD SERVICE PRODUCE Co. 
Inc. PACA Docket No. 2-1782. Default 


EATON FRUIT Co. INC. v. HONEYCUTT FRUIT & PRODUCE 
Co. INC., OF FAYETTEVILLE. PACA Docket No. 
2-1777. Default 


GEORGE E. TOWNE PRODUCE v. RONK PrRopUCE. PACA 
Docket No. 2-1775. Default ........ 


GEORGE T. BARNES & SON, INC. v. RONK PRODUCE. 
PACA Docket No. 2-1798. Default 


GRIFFIN & BRAND OF MCALLEN, INC. v. ORLANDO FRUIT 
& Propuce Co., Inc. PACA Docket No. 2-1794. 
Admission of liability ...... 





AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 


HOopDGELL FARMS, INC. v. R. B. BowLING. PACA Docket 
No. 2-1779. Default 


I. KALLISH & SONS v. JOSEPH SCHEPPS & SON, INC. 
PACA Docket No. 2-1803. Default ................... 


I. KALLISH & SONS v. ZAMBITO BROTHERS. PACA Docket 
No. 2-1783. Default 


INTERNATIONAL FROZEN Foops, INC. v. ORLANDO FRUIT 
& Propuce Co., Inc. PACA Docket No. 2-1805. 
Admission of liability 


INTERNATIONAL FROZEN Foops, INC. v. PURITAN PIE Co. 
PACA Docket No. 2-1781. Default 


Karnes, J. B., JR. v. MOUNTAIN VALLEY GROWERS & 
PACKERS, INc. PACA Docket No. 2-1801. Default 


LA MANTIA CULLUM-COLLIER & Co., INC. v. ORLANDO 
Fruit & Propuce Co., INc. PACA Docket No. 
2-1793. Admission of liability 


MILTON R. FELDMAN COMPANY, INC. v. WESTERN PRE 
Pak COMPANY. PACA Docket No. 2-1774. Default. 


MUTUAL VEGETABLE SALES v. BILL MARTINO PRODUCE. 
PACA Docket No. 2-1780. Default .. 


Nick DELIS CoMPANY, INC. v. JIMMIE SHMON PRODUCE 
BROKER, INc. PACA Docket No. 2-1603. F.o.b. sale 
VE QUtR DIINO «i. dij casi bliss cece 


PATTERSON PRODUCE Co., INC. v. LAWRENCE PRODUCE 
Company. PACA Docket No. 2-1768. Dismissal— 
On motion of complainant 


PEARL GRANGE FRUIT EXCHANGE, INC. v. MARK BERN- 
STEIN Co., Inc. PACA Docket No. 2-1796. Default 
order—Specified rate of interest 


P.E.I. PropucE Co., Ltp. v. F. & G. PropucE Co., INc. 
PACA Docket No. 2-1750. Stay order—After de- 


PET INCORPORATED v. PURITAN PIE Co. PACA Docket 
No. 2-1802. Default . 


PHELPS, CRAIG, Assignee for Benefit of Creditors of 
LIPMAN-DIETZ, d/b/a HOLIDAY SPECIALTIES CO. v. 
BARNETT PRODUCE BROKERAGE. PACA Docket No. 
2-1299. Acceptance—Claim for setoff dismissed .. 


R. D. McGINNIS PRODUCE Co. INC. v. WISE’S MARKET. 
PACA Docket No. 2-1790. Default . 
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AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 





Rusy ROBINSON Co. INC. v. KITCHEN REDDY Foops, INc. 
PACA Docket No. 2-1787. Default ...................c..cccccceceeeeeees . 995 


SAGINAW Bay Potato Co-op., INC. v. GRAM & SONS, 
Inc. PACA Docket No. 2-1788. Default .............0000000.00. 
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SOUTHMOST VEGETABLE CO-OP ASSN. v. A. CASTRONOVO. 
PACA Docket No. 2-1321. Dismissal—Settlement 


WEISS BROKERAGE Co. v. Kay Foops Corp. PACA 
Docket No. 2-1687. Dismissal—On motion of com- 
a as 


WUHL-SHAFMAN-LIEBERMAN CORP. v. AMERICAN PRO- 
DUCE Co. INc. PACA Docket No. 2-1778. Default 


COURT DECISION 


HARLAND W. CHIDSEY, d/b/a HARLAND W. CHIDSEY 
FARMS v. BERT A. GEURIN, d/b/a BERT GEURIN. 
W.D. Mich. Decided June 30, 1970. Court dis- 
missed appeal for lack of jurisdiction where ap- 
pellant failed to file bond for double the amount 
of the reparation award within 30 days of the 
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(No. 13,356) 


CRAIG PHELPS, Assignee for the Benefit of Creditors of LIPMAN- 
DIETZ, d/b/a HOLIDAY SPECIALTIES COMPANY v. BARNETT 
PRODUCE BROKERAGE. PACA Docket No. 2-1299. Decided Au- 
gust 3, 1970. 





Acceptance—Claim for setoff dismissed 





Where respondent admitted the principal allegations of the complaint as to 

the two shipments of watermelons accepted by respondent without 
complaint, respondent is liable to complainant for the amount claimed. 
Where respondent failed to establish that it is entitled to a setoff based 
on other transactions not involved in this proceeding, its counterclaim 
is dismissed. 






LeRoy W. Gudgeon, Chicago, IIll., for complainant. 
Hamilton, James, Merkle and Young, West Palm Beach, Fla., for re- 
spondent. 

James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,499 in connection 
with two shipments of watermelons in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer and 
counterclaim thereto, admitting the principal allegations of the 
complaint. The answer contained a counterclaim in the amount 
of $7,985.84 arising out of transactions separate and apart from 
those set forth in the formal complaint. Complainant did not file 
a reply to the counterclaim and its allegations are therefore 
deemed to be denied. 


Although the amount of damages claimed in the counterclaim 
exceeds $1,500, neither party requested an oral hearing. There- 
fore, the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to this 
procedure, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 
in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Craig Phelps, is an individual whose business 
address is 53 West Jackson Boulevard, Chicago, Illinois. Com- 
plainant is the assignee for the Benefit of Creditors for Lipman- 
Dietz Corporation, doing business as Holiday Specialties Com- 
pany which, at the time of the transactions involved herein, was 
licensed under the act. 


2. Respondent, Barnett Produce Brokerage, is a partnership 
composed of Ovid Randolph Barnett and Harvey Ellis Barnett, 
whose address is P. O. Box 1453, Pompano Beach, Florida. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about June 14, 1968, complainant sold to respondent 
two piggyback trailer loads of Charleston Gray watermelons con- 
taining a total of 97,430 pounds of melons at a price of $1.60 per 
hundredweight f.o.b. Trenton, Florida, agreed destination De- 
troit, Michigan. 
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4. On the same day complainant shipped the two loads of melons 
called for in the contract from Trenton, Florida, to respondent 
in Detroit, Michigan. 


5. The melons arrived at destination and were accepted by re- 
spondent. The purchase price for the two trailer loads of melons, 
or $1,558.88, has not been paid. 


6. The informal complaint was filed on September 9, 1968, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 





The principal allegations of the complaint are admitted by re- 
spondent. However, respondent presents a set off and counter- 
claim against complainant in the amount of $7,985.84 arising 
out of 34 truckloads of watermelons handled on consignment by 
Cooper Produce Corporation for respondent during May and June 
1968. Respondent presents evidence in an effort to show that 
Cooper Produce Corporation and Holiday Specialties Company 
were under the same control. Respondent also alleges and attempts 
to show that Holiday Specialties agreed at the outset to account 
and pay for the 34 loads of melons consigned to Cooper Produce 
Corporation. Whether respondent has succeeded in proving these 
allegations against Holiday Speialties need not be decided, how- 
ever, for reasons that will be made apparent. 


The record shows that Cooper Produce Corporation rendered 
accountings to respondent covering 33 of the 34 loads of melons 
in question. Respondent was awarded $11,336.36 against Cooper 
Produce Corporation in connection with these shipments in an 
action before the Florida Department of Agriculture by an order 
of October 14, 1968. This award was subsequently paid by the 
surety for Cooper Produce Corporation, General Guaranty Insur- 
ance Company, on January 22, 1969.1 However respondent now 
claims that the accountings upon which the Florida Department 
of Agriculture based its award of $11,336.36 were not correct but 
understated the amount due to respondent by Cooper Produce 


1. Complainant placed in evidence a copy of the release executed by Ovid and Harvey 
Barnett when they were paid by the surety. This release reads in relevant part as follows: 
“RELEASE OF ALL CLAIMS, KNOW ALL MEN BY THESE PRESENTS: That the 
undersigned ... for the sole consideration of ... $11,336.36 to the undersigned in hand paid 
... do hereby ... release, acquit and forever discharge General Guaranty Insurance Company, 
as surety for Cooper Produce Corporation ... and all other persons, firms, corporations, as- 
sociations or partnerships of and from any and all claims ...” ete. arising out of the trans- 
actions involved herein. (Emphasis supplied) Complainant claims benefit of this release. How- 
ever, we do not find it necessary to reach this claim in our decision. 
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Corporation by $7,985.84. Respondent as the party making and 
relying upon this allegation has the burden of proving it by a 
preponderance of the evidence. Respondent’s only evidence offered 
in support of its allegations is an unsigned and unverified letter 
attached to its answer purportedly written by W. M. Miller, an 
employee of this Department, to Mr. LeRoy Gudgeon, counsel for 
the complainant. This letter indicates that Miller or someone 
under his supervision had reviewed the files of Cooper Produce 
Corporation and of Holiday Specialties Company pertaining to 
the 34 loads of watermelons and found numerous credits and al- 
lowances which respondent claimed were not authorized. Based on 
the results of the investigation, the writer of the letter concluded 
that Cooper Produce Corporation owed respondent $7,985.84, the 
difference between the net proceeds reported of $11,512.96 and 
the net proceeds of $19,498.80, shown by the investigation. Com- 
plainant’s Charles Lipman states by affidavit that respondent au- 
thorized the credits and allowances referred to. Considering the 
record as a whole, we conclude that respondent has failed to sus- 
tain its burden of proving that complainant owes it $7,985.84 in 
connection with the 34 shipments. Accordingly, respondent’s 
counterclaim should be dismissed. 


As was stated before, respondent has admitted the principal 
allegations of the complaint as reflected in the findings of fact 
and is therefore liable to complainant for the amount of com- 
plainant’s claim, or $1,499. Respondent’s failure to pay this 
amount to complainant is a violation of section 2 of the act for 
which reparation will be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,499, with interest thereon 
at the rate of 8 percent per annum from July 1, 1968, until paid. 


Respondent’s counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,357) 


NICK DELIS COMPANY, INC. v. JIMMIE SHMON PRODUCE BROKER, 
Inc. PACA Docket No. 2-1603. Decided August 3, 1970. 
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F.o.b. sale not established—Broker 


Where complainant failed to establish that a shipment of potatoes was sold 
to respondent on an f.o.b. basis, and where respondent as broker has 
remitted the net proceeds of the sale to complainant, the complaint is 
dismissed. 






Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $487.47 in connection 
with a shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


























Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given opportunity to submit evidence by sworn 
statement but neither party did so. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Nick Delis Company, Inc., is a corporation 
whose address is 851 Burlway Road, Burlingame, California. 


2. Respondent, Jimmie Shmon Produce Broker, Inc., is a corpo- 
ration whose address is Room 12-A, 3100 Produce Row, Houston, 
Texas. At the time of the transaction involved herein, respondent 
was licensed under the act. 





8. On or about July 16, 1969, in the course of interstate com- 
merce complainant shipped from Lamont, California, to respon- 
dent in Houston, Texas, a carload containing 480 100-pound sacks 
of U.S. No. 2 potatoes. 


4. On or about July 21, 1969, car RD 19125 containing the 
potatoes in question arrived in Houston. The car was placed at 7 
a.m. July 22, and notice was given to respondent on the same day. 
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5. Shortly after the arrival of the car of potatoes respondent 
called complainant and explained to him that the market for po- 
tatoes was dead. On July 29, 1969, respondent sent the following 
telegram to complainant: 


“REGARDING RD 19125 NO OFFERS; MARKET DEAD; 
ADVISE WHAT TO DO.” 


A second telegram, dated July 31, 1969, was sent stating: 


“RE #RD 19125: CAR WAS ROLLED TO ME. BEEN IN 
TRACK 7 DAYS. POTATOES STILL IN CAR. NO OF- 
FERS. MUST PUT IN STORAGE. BOY YOU TALKED TO 
YESTERDAY DID NOT KNOW PROPER INFORMA- 
TION.” 


A third telegram was sent on August 1, 1969, and stated: 


“REGARDING NUMBER RD 19125 HAVE WIRED TWICE 
CAN GET NO PRICES HAVE NO STORAGE ROOM 
AVAILABLE ANYWHERE. WHEN YOU PHONE I WAS 
OUT OF OFFICE YOU TALKED TO BOY WHO DID NOT 
KNOW CORRECT INFORMATION. YOU WIRED THAT 
CAR WAS SOLD TO ME. I DID NOT BUY IT. YOU ROLL- 
ED TWO CARS TO ME. ONE WE REJECTED TO THE 
RAILROAD, ONE WE KEPT TO TRY TO SELL. IF YOU 
DO NOT RESPOND YOU WILL LOSE CAR LOAD OF 
POTATOES. THIS MY FINAL WIRE.” 


6. The potatoes were sold on August 8, 1969, and realized net 
proceeds of $102.53 which respondent has paid to complainant. 


7. The formal complaint was filed on January 26, 1970, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that the potatoes in question were sold to 
respondent at $1.25 per hundredweight f.o.b. Lamont, California. 
Attached to the complaint is an invoice of Pappageorge Produce 
Co. covering this load of potatoes. The invoice states that the po- 
tatoes were sold f.o.b. at the price stated above and is dated July 
17, 1969. There is no explanation in the record as to why the in- 
voice was apparently issued by Pappageorge Produce Co., nor is 
there any statement in the record that the invoice was ever sent. 
Respondent consistently maintained after receiving the car of 
potatoes that they were not bought but were received by respon- 
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dent as broker. Complainant as the party alleging that the po- 
tatoes were sold on an f.o.b. basis had the burden of proving its 
allegation by a preponderance of the evidence. Considering the 
record as a whole we conclude that complainant has failed to 
sustain its burden of proof. Accordingly the complaint should be 
dismissed. 


ORDER 


The complaint is dismissed. 





Copies of this order shall be served upon the parties. 


(No. 13,358) 


P.E.I. PRODUCE COMPANY, LIMITED v. F. & G. PRODUCE COMPANY, 
Inc. PACA Docket No. 2-1750. Decided August 14, 1970. 


Stay order—After default 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued on July 29, 1970, awarding reparation to complainant 
against respondent. By telegram, respondent has requested a 
formal hearing. Presumably, respondent wants to file a motion to 
reopen after default. Accordingly, respondent may have until 
August 25, 1970, to file a motion to reopen after default, together 
with respondent’s proposed answer to the complaint. The order 
of July 29, 1970, is hereby stayed pending the issuance of a fur- 
ther order in this proceeding. 





(No. 13,359) 


PEARL GRANGE FRUIT EXCHANGE, INC. v. MARK BERNSTEIN COM- 
PANY, INC. PACA Docket No. 2-1796. Decided August 17, 
1970. 


Reparation awarded—Default order—Specified interest rate 


Decision by Thomas J. Flavin, Judicial Officer 


PEARL GRANGE v. MARK BERNSTEIN CO. 
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DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction in inter- 
state commerce involving 1,375 30-pound cartons of frozen cher- 
ries. A copy of the formal complaint was served upon respondent, 
but respondent did not file an answer thereto. Accordingly, the 
issuance of an order without further procedure is appropriate 
pursuant to section 47.8(d) of the rules of practice (7 CFR 47.8 
(d)). 


Complainant, Pearl Grange Fruit Exchange, Inc., is a corpora- 
tion whose address is P. O. Box 462, Benton Harbor, Michigan. 
Respondent, Mark Bernstein Company, Inc., is a corporation 
whose address is 149 California Street, San Francisco, California. 
At the time of the transation involved herein, respondent was 
licensed under the act. 


It is alleged in the formal complaint, among other matters, that 
on July 15, 1969, respondent purchased 1,375 30-pound cartons 
of frozen cherries from complainant at an agreed price of 
$7,837.50, f.o.b. Benton Harbor, Michigan, plus freight to Mil- 
waukee, Wisconsin, of $110, or a total contract price of $7,947.50; 
that payment by respondent was to be net cash on receipt of in- 
voice, with interest at the rate of 34, of 1% per month on any 
part of the invoice price not paid within 30 days of the invoice 
date; and that complainant dispatched an invoice to respondent 
dated August 13, 1969, in the total sum of $7,947.50, of which 
respondent paid complainant $1,500 during April 1970, leaving 
an unpaid balance due complainant of $6,447.50. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order and constitute a violation of sec- 
tion 2 of the act (7 U.S.C. 499b). Accordingly, within 30 days 
from the date of this order, respondent shall pay to complainant, 
as reparation, $6,447.50, which we find to be the amount of dam- 
age to which complainant is entitled as a result of the violation 
found herein. In addition, respondent shall pay to complainant 
interest at the rate of 9 percent per annum on the sum of $7,837.50 
from September 1, 1969, to April 1, 1970, and interest at 9 per- 
cent per annum on the sum of $6,447.50 from April 1, 1970, until 
paid. 


Copies hereof shall be served upon the parties. 
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(No. 13,360) 


CASTLE FARMS v. A. LEVY & J. ZENTNER CO. and BRONSTEIN & 
ROVNER, INC. PACA Docket No. 2-863. Decided August 19, 
1970. 


Petitions for reconsideration and rehearing dismissed 


As the order of March 30, 1970, is supported by the facts and the law applica- 
ble thereto, the petition of respondent Bronstein & Rovner, Inc. (who 
defaulted in the filing of an answer) for reconsideration is dismissed 
and its petition for rehearing is denied. Accordingly, complainant’s 

petition for reconsideration is also dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION and 
DENIAL OF PETITION FOR REHEARING 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued March 30, 1970, awarding reparation to com- 
plainant against Bronstein & Rovner, Inc., in the amount of 
$3,696.67, with interest, and dismissing the complaint against A. 
Levy & J. Zentner Co. A copy of this order was served upon each 
of the parties. 


Bronstein & Rovner, Inc., filed a request for an extension of 
time for filing a petition for reconsideration and rehearing. An 
order was issued April 7, 1970, extending the filing date to April 
27, 1970, and staying the order of March 30, 1970, pending the 
issuance of a further order. The petition of Bronstein & Rovner, 
Inc., was filed April 22, 1970. On May 5, 1970, complainant filed 
a petition requesting reconsideration of the order as to A. Levy 
& J. Zentner Co. in the event the petition of Bronstein & Rovner, 
Inc., is granted. 


In this proceeding, Bronstein & Rovner, Inc., did not file an 
answer to the formal complaint which named both this corporation 
and A. Levy & J. Zentner Co. as respondents. The petition of 
Bronstein & Rovner, Inc., indicates that it did not file an answer 
because “we were advised by Zentner that they were taking care 
of same.” The fact remains, however, that a copy of the formal 
complaint was served by the Department upon Bronstein & Rov- 
ner, Inc., on February 29, 1968, together with a transmittal letter 
which states that, pursuant to section 47.8(c) of the rules of prac- 
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tice, the failure to file an answer within the twenty-day period 
allowed for that purpose would constitute an admission of the 
allegations of the complaint. 


The record in this proceeding has been reviewed in the light of 
the points raised by Bronstein & Rovner, Inc., in its petition. In 
our opinion the order of March 30, 1970, is supported by the facts 
and the law applicable thereto. This respondent has stated no 
reason which would justify our granting rehearing. Accordingly, 
the petition for reconsideration is dismissed and the petition for 
rehearing is denied, without prior service upon the other parties. 
It follows that the petition of complainant is also dismissed with- 
out prior service. 


The order of March 30, 1970, is hereby reinstated, except that 
the reparation awarded shall be paid within 30 days from the date 
of this order. 


Copies of this order shall be served upon the parties. 


(No. 13,361) 


E. B. COsTIN, JR. v. E. J. HARRISON & SON, INCORPORATED. PACA 
Docket No. 2-1527. Decided August 20, 1970. 


F.o.b. sale—Contract destination not specified—Suitable shipping 
condition warranty not applicable 


In an f.o.b. sale where contract destination not agreed upon, suitable shipping 
condition warranty is not applicable and respondent is liable to com- 
plainant in the amount claimed in the complaint. Complainant’s obliga- 
tion was limited to bringing the “field run” potatoes to the packing shed 
for grading, bagging, loading and billing by respondent to respondent’s 
customers and complainant has no responsibility for any deterioration 
of the produce in transit. 


Complainant pro se. 
Quinton G. Nottingham, Eastville, Va., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of $1,499 
in connection with a transaction involving the sale of a quantity 
of Virginia potatoes to respondent, in contemplation that such 
potatoes would move in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant and requesting an award 
of damages against complainant by way of counterclaim. Com- 
plainant filed a reply to the counterclaim, denying liability to re- 
spondent. 


The case was handled under the shortened procedure provided 
in the rules of practice, 7 CFR 47.20. Under this procedure the 
verified pleadings of the parties are considered a part of the evi- 
dence in the case, as is the Department’s report of investigation. 
In addition, complainant and respondent, respectively, were given 
the opportunity to submit additional evidence by means of an 
opening and an answering statement, but neither did so. No briefs 
were filed. 


FINDINGS OF FACT 


1. Complainant is an individual, E. B. Costin, Jr., whose ad- 
dress is Capeville, Virginia. At the time of the transaction in- 
volved herein, complainant was not licensed nor subject to license 
under the act. 


2. Respondent, E. J. Harrison & Son, Incorporated, is a corpo- 
ration whose address is Capeville, Virginia. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On April 9, 1969, in contemplation of shipment in interstate 
commerce, complainant and respondent entered into an agree- 
ment, which they reduced to writing, whereby complainant agreed 
to sell, and respondent to buy, 1,650 100-pound sacks of potatoes, 
U.S. No. 1 grade, size A Table, at a price of $2.40 per sack, graded 
and loaded f.o.b. packing shed in Capeville. The agreement fur- 
ther provided that 550 sacks should be graded and loaded on June 
20 or 22, 1969, 550 sacks on July 8, 1969, and 550 sacks on July 
4, 1969, with payment to be made by respondent within 30 days 
after each of the shipments were loaded at the shed. Although 
not reduced to writing, it was further understood and agreed be- 
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tween the parties that in order to implement the sale contract 
complainant would haul “field run” potatoes to the packing shed 
where respondent would receive credit of 60¢ per sack for the 
grading, bagging, and loading of the tubers aboard appropriate 
transportation. 


4. Pursuant to the foregoing, respondent, on or about June 24, 
1969, graded and packed 550 100-pound sacks with U.S. No. 1, 
size A, Table potatoes furnished by complainant to respondent at 
respondent’s packing shed. The potatoes were then loaded into 
car FGEX 39851 by respondent and billed out of Capeville, Vir- 
ginia, on June 24, 1969, under standard refrigeration, to respon- 
dent’s consignee, Fernand Gosselin, in Quebec, Canada. 


5. At 6:06 p.m. on July 3, 1969, Gosselin sent the following 
telegram to respondent: 


“THIS IS COPY OF THE TELEGRAM SENT TO CANAD- 
IAN NATIONAL RAILWAY=QUOTE: WE REFUSE CAR 
FGEX 39851 ACCOUNT BAD CONDITION=UNQUOTE.” 


6. At 10:30 a.m. on July 4 an inspection of the potatoes in car 
FGEX 39851 at Quebec made by the Fruit and Vegetable Division 
of the Canadian Department of Agriculture showed a product 


temperature, top, of 58°F; an outside temperature of 66°F; 
bunkers approximately 35% iced; and, with respect to condition, 
decay ranging from 20 to 100%, average 70%. The inspection 
was restricted to condition only, and only samples from the top 
layer and doorway of the car were examined by the inspector. 


7. Subsequent to the inspection made on July 4, respondent 
requested Gosselin to handle the potatoes in car FGEX 39851 for 
its (respondent’s) account. Gosselin replied to this request, by 
telegram sent to respondent at 9 a.m. on July 7, as follows: 


“WE CANNOT RESELL CAR FGEX 39851 BECAUSE 
POTATOES ARE ALL ROTTEN.” 


The potatoes in this shipment were eventually dumped. 


8. Pursuant to the agreement set forth in Finding of Fact No. 
8, respondent, on or about July 3, 1969, graded and packed 550 
100-pound sacks with U.S. No. 1, size A, Table potatoes furnished 
by complainant to respondent at R. A. Parson’s packing shed, 
Cape Charles, Virginia. The potatoes were then loaded by respon- 
dent into car WHEX 70651 and billed out of Cape Charles, Vir- 
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ginia, on July 3, 1969, under standard refrigeration, to respon- 
dent’s consignee, Fernand Gosselin, in Quebec, Canada. 


9. Car WHEX 70651 arrived in Quebec, where an inspection 
was made of the potatoes contained therein by the Fruit and Veg- 
etable Division of the Canada Department of Agriculture at 10:30 
a.m. on July 11, 1969. The inspection indicated “bunkers 60% 
iced ... many bags showing wet spots due to decayed specimens 
.. - Noted 22 bags at ‘A’ end of car near bunker wet throughout 
... The report further noted decay in the load ranging from 0 
to 21%, average 7% decay, with the exception of the 22 wet bags 
mentioned above, which averaged 81% decay. An average of 2% 
dry rot was scored. The load was certified as failing to meet U.S. 
No. 1 grade requirements due to “condition defects in excess of 
tolerance permitted.” Gosselin reworked and disposed of the po- 
tatoes in car WHEX 70651, and accounted to and paid respondent 
a net of $1,093.45. 


10. Respondent has paid complainant $625.95 in connection 
with these two carloads of potatoes. 


11. The formal complaint was filed on October 28, 1969, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent accepted the potatoes in cars FGEX 39851 and 
WHEX 70651 and therefore is liable to complainant for the total 
agreed purchase prices of these goods, less provable damages 
resulting from any breach of warranty by complainant, and less 
any monies paid by respondent and/or credits due it in connection 
with these shipments. B. G. Anderson Co., Inc. v. Comunale, 25 
A.D. 228. The burden of proving the warranty, the breach there- 
of, and the damages resulting therefrom, by a preponderance of 
the evidence, rests upon respondent. 


No issue is raised with respect to the express warranty of U.S. 
No. 1 grade, size A, Table stock at shipping point. However, re- 
spondent in its answer apparently is alleging a breach of the 
warranty of suitable shipping condition by complainant with re- 
spect to these two f.o.b. shipments, since it (respondent) avers—in 
relevant part—that “the complainant furnished, under contract 
of sale, potatoes of a quality that because of inherent defects, 
would not hold up or carry in interstate commerce as was con- 
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templated and so understood by both buyer and seller,” in breach 
of contract. 


The warranty of suitable shipping condition to which we have 
referred is set forth in the Department’s regulations, 7 CFR 
46.43(i) and (j). It is there provided that in an f.o.b. sale, as 
here, the goods will be loaded free on board the carrier, in suitable 
shipping condition, with the buyer assuming all risk of damage 
and delay not caused by the shipper. “Suitable shipping condition” 
is defined in the regulations as meaning that the commodity, at 
time of billing, is in a condition which, if handled under normal 
transportation service and conditions, will assure delivery of the 
commodity at the agreed contract destination, without abnormal 
deterioration (emphasis supplied). Further, it is provided (7 CFR 
46.43 (j)) that “The seller has no responsibility for any deteriora- 
tion in transit if there is no contract destination agreed upon be- 
tween the parties.” 


In reviewing our file, we fail to find any evidence that shows 
that complainant knew, or was told, the destination to which 
these two loads of potatoes were being shipped by respondent. 
Since complainant’s obligation was limited to bringing “field run” 
potatoes to the packing shed for grading, bagging, loading and 
billing by respondent to its (respondent’s) customers, there ap- 
parently was no occasion for complainant to inquire of respon- 
dent as to where the tubers were being shipped. We conclude, 
therefore, that the evidence is insufficient to establish, as between 
the parties, that there had been an “agreed contract destination” 
for either of the carloads of produce. We further conclude that, 
in the absence of an agreed contract destination for the shipment, 
and in view of the regulations to which we have made earlier 
reference, complainant has no responsibility for any deterioration 
of the potatoes in transit. Accordingly, no question of breach or 
damages, based upon the condition of the tubers at Quebec, Can- 
ada, is presented for our consideration. 


The total of the f.o.b contract prices of these two carloads of 
potatoes is $2,640. Respondent has paid complainant $625.95 of 
this sum, and is entitled to a credit of $423.50 for grading and 
packing charges, leaving a balance due and owing complainant of 


1. Respondent, in support of its contentions regarding the deterioration in these two loads 
of potatoes, relies heavily upon the results of the inspections made of the loads in Canada, 
respectively, on July 4 and July 11, 1969. While each of these inspections indicated the pres- 
ence of decay in the respective loads, it is noted that the nature of the decay was not iden- 
tified in either case. 
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$1,590.55. Respondent’s failure to pay this sum to complainant 
is in violation of section 2 of the act, for which damages should 
be awarded, with interest. In this connection, it is to be noted 
that complainant has limited his claim to $1,499; accordingly, our 
award will likewise be limited to this amount. 


As set forth in the Preliminary Statement, respondent has filed 
a counterclaim in this proceeding, wherein it requests an award 
of damages against complainant. The counterclaim is based upon 
complainant’s alleged refusal “to deliver on contract” the third 
carload of 550 100-pound sacks of potatoes admittedly provided 
for in the contract of April 9, 1969. Complainant, in his reply to 
the counterclaim, avers that “the respondent would not load the 
potatoes.” 


As the party setting forth the counterclaim, the burden rests 
upon respondent to substantiate same by a preponderance of the 
evidence. We conclude that respondent has failed to sustain that 
burden and that the counterclaim should therefore be dismissed. 






ORDER 






Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,499, with interest thereon 
at the rate of 8 percent per annum from August 1, 1969, until 
paid. 









The counterclaim is dismissed. 







Copies of this order shall be served upon the parties. 


(No. 13,362) 






CARIBBEAN FRUIT COMPANY OF FLORIDA v. JOHNIE STANLEY BA- 
NANA Co., INC. PACA Docket No. 2-1760. Decided August 
25, 1970. 







Undisputed amount 






Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 






This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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In the formal complaint filed on June 22, 1970, complainant seeks 
to recover $8,621.20, which is alleged to be the balance due from 
respondent in connection with four truckloads of bananas sold 
by complainant to respondent in the course of interstate commerce 
during January and February 1970. 


A copy of the formal complaint was served upon respondent on 
June 29, 1970. Respondent filed an answer to the formal complaint 
on July 10, 1970, admitting that it owed complainant $8,538.30 in 
connection with these transactions. 


Section 7(a) of the act provides, in relevant part, as follows: 


“. . If, after the respondent has filed his answer to the 
formal complaint, it appears therein that the respondent has 
admitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . .. may issue an order 
directing the respondent to pay to the complainant the un- 
disputed amount on or before the date fixed in the order...” 
(7 U.S.C. 499g). 


Accordingly, under authority of the statute quoted above, it is 
ordered that respondent shall pay to complainant, as an undis- 
puted amount, $8,538.30. Payment in this amount shall be made 


within 30 days from the date of this order, with interest thereon 
at the rate of 8 percent per annum from March 1, 1970, until paid. 
Of course, any amounts paid by respondent to complainant sub- 
sequent to the filing of the answer will reduce respondent’s liabil- 
ity to that extent. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 13,363) 


In re SOUTHERN GARDEN, INc. PACA Docket No. 2-1571. Decided 
August 28, 1970. 


Failure to pay—Publication of facts—Default 
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Respondent’s failures to pay promptly and in full for numerous shipments of 
a perishable agricultural commodity purchased by it are violations of 
the act for which the facts and circumstances thereof shall be published. 
As respondent’s license under the act terminated prior to the institution 
of this proceeding, the suspension or revocation thereof is not ordered. 


Daphne M. Anderson for complainant. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 499a et seq.), the respondent failed to file 
an answer to the complaint and did not file exceptions to the hear- 
ing examiner’s recommended decision based on the default in the 
filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT . 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed February 9, 1970, by the Di- 
rector, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that the respondent repeatedly and flagrantly 
violated section 2 of the act (7 U.S.C. 499b) by failing to make 
payment promptly and in full of the agreed purchase prices of 
numerous shipments of a perishable agricultural commodity pur- 
chased and received by respondent in interstate and foreign com- 
merce. A copy of the complaint and a copy of the rules of practice 
were served upon respondent. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
and a waiver of oral hearing. Notwithstanding such notice, re- 
spondent has not filed an answer. The matter was referred to 
Herbert L. Perlman, Hearing Examiner, Office of Hearing Ex- 
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aminers, United States Department of Agriculture, for the prepa- 
ration of a report without further investigation or hearing pur- 
suant to section 47.30(c) of the rules of practice. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Southern Garden, Inc., is a Texas corporation 
whose address is 4040 S. Treadway, Abilene, Texas 79602. 


2. Pursuant to the licensing provisions of the Act, license No. 
660271 was issued to the respondent on July 28, 1966. This license 
has been renewed annually, but was suspended on July 22, 1969, 
when the respondent failed to satisfy the reparation award issued 
in PACA Docket 2-1297. This license terminated on July 28, 1969, 
when respondent failed to renew it. 


3. During the period August 1968 through April 1969, respon- 
dent purchased, received, and accepted without complaint 37 lots 
of fresh tomatoes in interstate and foreign commerce from 15 
sellers but failed to make full payment of the agreed purchase 
prices, as set forth in each of the transactions listed below: 


Seller Date Date Agreed 
Trans. (& Shipment Payment Purchase 
Number Origin Quantity Received Due Price 
1. Brown & Hill Tomato 1000 Ctns. 8- 2-68 8-12-68 $ 1,737.50 
2. Shippers, Inc. 950 ” 8-10-68 8-20-68 1,725.00 
3. King City, Calif. 960 ” 8-13-68 8-23-68 1,742.75 
4, 940 ” 8-17-68 8-27-68 1,735.00 
5. 950 ” 8-20-68 8-30-68 1,777.50 
6 975 ” 8-26-68 9- 5-68 1,800.00 
Amount Due & Unpaid $10,517.75 
7. O. P. Murphy Produce 950 Ctns. 9-20-68 9-30-68 
Co., Inc., Houston, Amount Due & Unpaid $ 2,430.00 
Texas (shipped 
from Calif.) 
8. Meyer Tomatoes 950 Ctns. 10- 4-68 10-14-68 
King City, Calif. Amount Due & Unpaid $ 1,187.50 
9. Roger Donlon Co. 440 Flats 11- 2-68 11-13-68 
Oxnard, Calif. Amount Due & Unpaid $ 990.00 
10. Marmax Produce 1400 Pkgs. 1- 2-69 1-13-69 $ 4,800.00 
11. Distributors 400 Lugs 1- 4-69 1-14-69 1,000.00 
12. Nogales, Arizona 250 Lugs 1-13-69 1-23-69 875.00 
13. 612 Pkgs. 1-29-69 2- 8-69 2,628.00 
Total $ 9,303.00 
Payment 2,000.00 
Balance Due & Unpaid $ 7,303.00 
14. Burnand & Co., Inc. 1050 Flats 1-11-69 1-21-69 $ 3,150.00 
15. Nogales, Arizona 299 Pkgs. 1-20-69 1-30-69 902.75 
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Seller 
Trans. & 
Number Origin 
16. 
ny. 
18. Pacific Vegetable Co., 


33. 


34. 
35. 


36. 


37. 


Inc., Nogales, 
Arizona (shipped 
from Mexico) 


. Triple E. Produce 
Corp., Tracy, Calif. 


(shipped from 
Nogales, Arizona) 


. Coast Marketing Co. 


Nogales, Arizona 
(shipped from 
Mexico) 


. Walter Holm & Co. 


Nogales, Arizona 


. Farmers Sales Inc. 


Nogales, Arizona 


Wade Hatcher and 
D. C. Holland 
Homestead, Florida 


Florida Tomato 
Packers, Inc. 
Homestead, Florida 

International Produce 
Distributors, Inc. 
Nogales, Arizona 
(shipped from 
Mexico) 

Mizokami Brothers 
of Arizona, Inc. 
Nogales, Arizona 


Date 
Shipment 
Quantity Received 
1450 Pkgs. 1-22-69 
400 Lugs 1-23-69 
Amount Due 
1870 Pkgs. 2- 1-69 


Amount Due 


290 Ctns. 2- 8-69 
548 Ctns. 2-17-69 
645 Ctns. 8- 1-69 
417 Ctns. 8-15-69 
Amount Due 

1518 Flats 2-14-69 


Amount Due 


700 Flats 2-15-69 
600 Pkgs. 2-24-69 
960 Ctns. 2-28-69 
355 Pkgs. 3- 3-69 
1350 Pkgs. 3- 7-69 
630 Lugs. 8-15-69 
1390 Pkgs. 3-28-69 
Amount Due 
1462 Pkgs. 2-13-69 
1489 Pkgs. 2-17-69 
Total 
Payments 
Balance Due 
910 Ctns. 8- 4-69 
Amount Due 
960 Ctns. 8-27-69 
930 Ctns. 4-28-69 
Amount Due 
1600 Flats 8-31-69 


Amount Due 


1550 Flats 4-14-69 
Amount Due 


& 


& 


Date 
Payment 
Due 


2- 1-69 

2- 3-69 
Unpaid 

2-11-69 
Unpaid 


2-18-69 
2-27-69 
8-11-69 
3-25-69 
Unpaid 
2-24-69 
Unpaid 


2-25-69 
8- 6-69 
8-10-69 
8-13-69 
8-17-69 
3-25-69 
4- 8-69 
Unpaid 
2-24-69 
2-27-69 


Unpaid 
3-14-69 
Unpaid 


4- 7-69 

5- 8-69 
Unpaid 

4-10-69 
Unpaid 


4-24-69 
Unpaid 





Agreed 
Purchase 
Price 


3,825.00 
1,800.00 
$ 9,677.75 


$ 4,025.00 


$ 1,160.00 
2,036.25 
2,580.00 

938.25 

$ 6,714.50 


$ 6,072.00 


$ 2,800.00 
2,100.00 
4,560.00 
1,549.00 
3,825.00 
1,782.50 
3,770.00 

$20,386.50 

$ 6,101.50 
6,456.00 

$12,557.50 
4,000.00 

$ 8,557.50 


$ 3,027.00 
$ 2,057.50 

2,096.00 
$ 7,153.50 


$ 4,000.00 


$ 4,609.50 


The total of the unpaid agreed purchase prices is $96,651.50. 


4, The sellers of the transactions listed below filed formal 
reparation complaints aganist respondent. The Judicial Officer 
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issued reparation orders in these complaints against respondent 
as set forth below: 


Transation Number(s) PACA Docket No. Date Amount 
33 2-1297 6-16-69 $ 3,027.00 
14-17 2-1320 7- 1-69 9,677.75 
23 2-1326 7- 3-69 6,072.00 
9 2-1330 7-10-69 990.00 
1-6 2-1342 7-22-69 10,517.75 
8 2-1359 8-14-69 1,187.50 
18 2-1360 8-14-69 4,025.00 
36 2-1361 8-14-69 4,000.00 
7 2-1433 10-17-69 2,430.00 
37 2-1434 10-20-69 4,609.50 
34-35 2-1435 10-20-69 7,153.50 
10-13 2-1536 1-23-70 7,303.00 


5. By notice in writing on November 24, 1969, respondent was 
afforded the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the act relating to the transac- 


tions referred to in the Findings of Fact. Respondent failed to do 
so. 


PROPOSED CONCLUSIONS 


Respondent’s failures to pay promptly and in full for numerous 
shipments of a perishable agricultural commodity purchased, re- 
ceived and accepted by it in interstate and foreign commerce, as 
set forth in Finding of Fact 3, constitute repeated and flagrant 
violations of section 2 of the act. See, e.g., In re Louis Zwick and 
Son, 25 A.D. 90, 257 (1966), aff'd 373 F.2d 110 (2d Cir. 1967), 
cert. denied 389 U.S. 835 (1967) ; In re Silverstreak Distributors, 
Inc., 27 A.D. 13820 (1968). As respondent’s license terminated 
prior to the institution of this proceeding, the suspension or revo- 
cation thereof was not requested by complainant and should not 
be ordered herein. However, the facts and circumstances of the 
violations found herein should be published pursuant to section 
8(a) of the act (7 U.S.C. 499h(a)). Cf., In re Kelly & Weather- 
ington, Inc., 23 A.D. 715 (1964) ; In re William Stuart Higgason, 
d/b/a Bill Higgason, 23 A.D. 1426 (1964). 


PROPOSED ORDER 


Effective on the 11th day after the date hereof, the facts and 
circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 18,364) 


WEISS BROKERAGE COMPANY v. KAY FOODS CORPORATION. PACA 
Docket No. 2-1687. Order issued August 13, 1970. 


(No. 13,365) 


PATTERSON PRODUCE Co., INC. v. LAWRENCE PRODUCE COMPANY. 
PACA Docket No. 2-1768. Order issued August 21, 1970. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 13,366) 


CALIFORNIA FRUIT COMPANY v. WONDER PRODUCE COMPANY. 
PACA Docket No. 2-1448. Order of dismissal issued August 
5, 1970. 


(No. 13,367) 


APACHE DISTRIBUTORS v. NEW YORK Export Co., INc. PACA 
Docket No. 2-1557. Order of dismissal issued August 13, 1970. 


(No. 18,368) 


SOUTHMOST VEGETABLE Co-op ASSN. v. A. CASTRONOVO. PACA 
Docket No. 2-1321. Order of dismissal issued August 13, 1970. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 13,369) 


LA MANTIA CULLUM-COLLIER & Co., INC. v. ORLANDO FRUIT & 
PRODUCE Co., INC. PACA Docket No. 2-1793. Reparation of 
$2,713.75 with 8 percent interest from June 1, 1970, awarded 
complainant against respondent in order issued August 20, 
1970. 
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(No. 13,370) 


GRIFFIN & BRAND OF MCALLEN, INC. v. ORLANDO FRUIT & PRO- 
DUCE Co., INC. PACA Docket No. 2-1794. Reparation of 
$5,597.75 with 8 percent interest from May 1, 1970, awarded 
complainant against respondent in order issued August 20, 
1970. 


(No. 13,371) 


INTERNATIONAL FROZEN Foops, INC. v. ORLANDO FRUIT & PRO- 
DUCE Co., INC. PACA Docket No. 2-1805. Reparation of 
$1,687.38 with 8 percent interest from June 1, 1970, awarded 
complainant against respondent in order issued August 28, 
1970. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 13,372) 


BUSHMAN BROKERAGE, INC. v. HONEYCUTT FRUIT & PRODUCE Co., 
INC. OF FAYETTEVILLE. PACA Docket No. 2-1776. Repara- 
tion of $1,605 with 8 percent interest from March 1, 1970, 
awarded complainant against respondent in order issued 
August 4, 1970. 


(No. 13,373) 


EATON FRUIT Co. INC. v. HONEYCUTT FRUIT & PRODUCE Co. INC., 
OF FAYETTEVILLE. PACA Docket No. 2-1777. Reparation of 
$1,712.50 with 8 percent interest from March 1, 1970, award- 
ed complainant against respondent in order issued August 
4, 1970. 


(No. 18,374) 


GEORGE E. TOWNE PRODUCE v. RONK PRODUCE. PACA Docket No. 
2-1775. Reparation of $887 with 8 percent interest from No- 
vember 1, 1969, awarded complainant against respondent in 
order issued August 4, 1970. 
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(No. 13,375) 


MILTON R. FELDMAN COMPANY, INC. v. WESTERN PRE PAK COM- 
PANY. PACA Docket No. 2-1774. Reparation of $1,675 with 
8 percent interest from October 1, 1969, awarded complain- 
ant against respondent in order issued August 4, 1970. 


(No. 18,376) 


DAVE GONZALES PRODUCE v. SALAD SERVICE PRODUCE Co. INC. 
PACA Docket No. 2-1782. Reparation of $1,383.06 with 8 
percent interest from January 1, 1970, awarded complainant 
against respondent in order issued August 5, 1970. 


(No. 18,377) 


HODGELL FARMS, INC. v. R. B. BOWLING. PACA Docket No. 2- 
1779. Reparation of $5,393.41 with 8 percent interest from 
March 1, 1970, awarded complainant against respondent in 
order issued August 5, 1970. 


(No. 13,378) 


I. KALLISH & SONS v. ZAMBITO BROTHERS. PACA Docket No. 2- 
1783. Reparation of $1,119 with 8 percent interest from Au- 
gust 1, 1969, awarded complainant against respondent in 
order issued August 5, 1970. 


(No. 18,379) 
MUTUAL VEGETABLE SALES v. BILL MARTINO PRODUCE. PACA 
Docket No. 2-1780. Reparation of $595.50 with 8 percent in- 
terest from March 1, 1970, awarded complainant against re- 


spondent in order issued August 5, 1970. 


(No. 13,380) 


WUHL-SHAFMAN-LIEBERMAN CORP. v. AMERICAN PRODUCE CO. 
Inc. PACA Docket No. 2-1778. Reparation of $187.75 with 
8 percent interest from August 1, 1969, awarded complainant 
against respondent in order issued August 5, 1970. 
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(No. 13,381) 


BLISS PRODUCE COMPANY v. MID WEST FARMS, INC. PACA Docket 
No. 2-1789. Reparation of $1,062 with 8 percent interest from 
August 1, 1969, awarded complainant against respondent in 
order issued August 13, 1970. 


(No. 13,382) 


RUBY ROBINSON Co. INC. v. KITCHEN REDDY Foops, INc. PACA 
Docket No. 2-1787. Reparation of $890 with 8 percent interest 
from November 1, 1969, awarded complainant against re- 
spondent in order issued August 14, 1970. 


(No. 13,383) 


SAGINAW Bay PoTATo Co-op., INC. v. GRAM & Sons, INC. PACA 
Docket No. 2-1788. Reparation of $957.50 with 8 percent 
interest from September 1, 1969, awarded complainant 
against respondent in order issued August 14, 1970. 


(No. 13,384) 


R. D. MCGINNIS PRODUCE Co. INC. v. WISE’S MARKET. PACA 
Docket No. 2-1790. Reparation of $757.50 with 8 percent 
interest from April 1, 1969, awarded complainant against 
respondent in order issued August 14, 1970. 


(No. 13,385) 


INTERNATIONAL FROZEN Foops, INC. v. PURITAN PIE Co. PACA 
Docket No. 2-1781. Reparation of $7,125 with 8 percent in- 
terest from February 1, 1970, awarded complainant against 
respondent in order issued August 14, 1970. 


(No. 13,386) 


APPALACHIAN FRUIT GROWERS COOPERATIVE ASSOCIATION v. 
MOUNTAIN VALLEY GROWERS & PACKER, INC. PACA Docket 
No. 2-1800. Reparation of $1,821.60 with 8 percent interest 
from December 1, 1969, awarded complainant against respon- 
dent in order issued August 19, 1970. 
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(No. 13,387) 


GEORGE T. BARNES & SON, INC. v. RONK PRODUCE. PACA Docket 
No. 2-1798. Reparation of $3,664 with 8 percent interest from 
June 1, 1969, awarded complainant against respondent in 
order issued August 19, 1970. 


(No. 13,388) 


PET INCORPORATED v. PURITAN PIE Co. PACA Docket No. 2-1802. 
Reparation of $14,112 with 8 percent interest from March 1, 
1970, awarded complainant against respondent in order is- 
sued August 21, 1970. 


(No. 13,389) 


ROBERT COLWELL v. JOHN MARTINO. PACA Docket No. 2-1799. 
Reparation of $2,696.46 with 8 percent interest from June 1, 
1970, awarded complainant against respondent in order is- 
sued August 24, 1970. 


(No. 18,390) 


I. KALLISH & SONS v. JOSEPH SCHEPPS & SON, INC. PACA Docket 
No. 2-1803. Reparation of $6,291.84 with 8 percent interest 
from August 1, 1969, awarded complainant against respon- 
dent in order issued August 24, 1970. 


(No. 13,391) 


J. B. KARNES, JR. v. MOUNTAIN VALLEY GROWERS & PACKERS, INC. 
PACA Docket No. 2-1801. Reparation of $9,684.80 with 8 
percent interest from November 1, 1969, awarded complain- 
ant against respondent in order issued August 24, 1970. 


COURT DECISION 


HARLAND W. CHIDSEY, d/b/a HARLAND W. CHIDSEY FARMS v. 
BERT A. GEURIN, d/b/a BERT GEURIN. W.D. Mich. Decided 
June 30, 1970. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF MICHIGAN 


NOEL P. Fox, District Judge 
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ORDER FOR DISMISSAL 


This appeal from a reparation order of the Secretary of Agri- 
culture, entered pursuant to the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 USC 499(a) et seq.), was filed on 
April 12, 1968. 


The statute governing such appeals, 7 USC 499(g)(c), re- 
quires appellant to file a bond for double the amount of the repa- 
ration award in order to effectuate his appeal. If such bond is not 
filed within thirty days of the Secretary’s order, the court has no 
jurisdiction to entertain matters connected with an appeal. 


Since appellant did not timely file the above bond, his appeal to 
this court must be dismissed. 


NOEL P. Fox, District Judge 


OPINION 


Petitioner is appealing a reparation order issued March 15, 
1968, by the Secretary of Agriculture pursuant to the Perishable 
Agricultural Commodities Act, 1930, as amended (7 USC 499(a) 
et seq.). 


District courts are given authority to hear such appeals in Sec- 
tion 7(c) of the Act, 7 USC 499g(c) : 


Appeal from reparation order; proceedings 


(c) Either party adversely affected by the entry of a repa- 
ration order by the Secretary may, within thirty days from 
and after the date of such order, appeal therefrom to the dis- 
trict court of the United States for the district in which said 
hearing was held: Provided, That in cases handled without a 
hearing in accordance with subsections (c) and (d) of sec- 
tion 499f of this title or in which a hearing has been waived 
by agreement of the parties, appeal shall be to the district 
court of the United States for the district in which the party 
complained against is located. Such appeal shall be perfected 
by the filing with the clerk of said court a notice of appeal, 
together with a petition in duplicate which shall recite prior 
proceedings before the Secretary and shall state the grounds 
upon which the petitioner relies to defeat the right of the ad- 
verse party to recover the damages claimed, with proof of 
service thereof upon the adverse party. Such appeal shall not 
be effective unless within thirty days from and after the date 
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of the reparation order the appelant also files with the clerk 

a bond in double the amount of the reparation awarded 

against the appellant conditioned upon the payment of the 

judgment entered by the court, plus interest and costs, in- 
cluding a reasonable attorney’s fee for the appellee, if the ap- 
pellee shall prevail. 

* * * 

Petitioner moved, within the thirty day appeal period, for 
leave to proceed with his appeal without posting bond as re- 
quired above. This court granted petitioner’s request on May 20, 
1969. 


On August 15, 1969, the Secretary of Agriculture filed a brief 
as amicus curiae suggesting dismissal of this appeal for lack of 
jurisdiction. The Secretary contends that, unless the required 
bond is posted within thirty days of the date of the reparation 
order, the District Court lacks jurisdiction to hear the appeal. 


The Secretary’s position is supported by the language of the 
statute, as amended in 1962 (P.L. 87-725), and by the Congres- 
sional Committee reports accompanying the 1962 amendment: 


Section 9. Bond on appeal 


Section 9 amends section 7(c) of the act to make it clear 
that an appeal from a reparation award of the Secretary 
shall not be effective as an appeal, and therefore not a matter 
within the jurisdiction of the district court of the United 
States in which the petition is filed, unless the required bond 
is filed with the court within 30 days from and after the date 
of the Secretary’s order. It is also provided that the required 
bond shall be in the form of cash, negotiable securities having 
a market value at least equivalent to the amount of bond pre- 
scribed, or the undertaking of a recognized surety company. 


2 U.S. Cong. & Adm. News ’62 2754 


There are no reported cases holding on the bond requirement 
of the statute, but it has been held that a failure to timely file an 
appeal pursuant to the above statute deprived he District Court 
of jurisdiction. American Fruit Growers v. Goldstein, 78 F.Supp. 
309 (E.D. Pa. 1948). 


In response to a show cause order, plaintiff argues: 


(1) That the bond requirement is not jurisdictional, but is a 
mere supersedeas. 
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Plaintiff cites Login v. Botner, 74 F.Supp. 183 (D.C. Calif. 
1947), and Lailer v. Jackson, 75 F.Supp. 827 (D.C. Mass. 1948), 
to support his assertions. 


The favorable language in the above cases was made obsolete 
by the 1962 amendment to section 499g(c). Since the intent of 
Congress to make the filing of a bond within thirty days jurisdic- 
tional is now clear, Login and Lailer cannot control. 


(2) That if the bond requirement is found to be jurisdictional, 
such requirement violates plaintiff’s Fifth Amendment due pro- 
cess guarantees. 


Plaintiff was refused the required surety bond because of lack 
of sufficient assets. He therefore claims that conditioning appeal 


from reparation orders on financial ability to post bond is an un- 
constitutional discrimination. 


The Supreme Court has used equal protection and due process 
to invalidate state statutes whose effect is to discriminate against 
the poor. These statutes made a money payment a condition pre- 
cedent to enjoyment of certain important rights, such as voting 
(poll tax unconstitutional—Harper v. Virginia Board of Elec- 
tions, 383 U.S. 663 (1966) ), and various incidents of the criminal 
process. Griffin v. Ill., 351 U.S. 12 (1956), Douglas v. Calif., 372 
U.S. 353 (1963). The above cases impose a duty on the state to 
insure that no person be denied important privileges because of 
lack of funds. The same standards will apply to the federal gov- 
ernment via the Fifth Amendment. 


However, a legislative differentiation in terms of ability to pay 
is not per se unlawful. As the above cases indicate, the affected 
right must be one of fundamental importance. In the area of 
criminal law, both the individual and the community interest in 
personal liberty demands that such interest not be impaired be- 
cause of financial constraints in the criminal process. With respect 
to voting, individual and community interest in political partici- 
pation requires that this not be stifled by lack of funds. 


Plaintiff here has not presented any grounds for holding that 
his situation is analogous to that in the above equal protection 
cases. He does not develop his argument because he erroneously 
concludes that if the court reaches the constitutional issue, a three 
judge court is required. 


Congress may authorize review of administrative actions upon 
any terms it chooses as long as no constitutional rights are in- 
fringed. NLRB v. Cheny, 327 U.S. 385, 388 (1946). 
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Here, if the legislative classification on the basis of financial 
capacity is reasonably related to a valid congressional purpose, 
then the classification is constitutionally sound. 


The court quotes the following from the amicus brief of the 
Department of Agriculture: 

“It is the goal of the [Perishable Agricultural] Commodi- 
ties Act that only financially responsible persons should be 
engaged in the business subject to the act. Zwick v. Free- 
man, 373 F.2d 110, 117 (2nd Cir. 1967), cert. den. 389 U.S. 
835. The Zwick court further states that there is a ‘clearly 
recognized need to have financially responsible persons as 
licensees or employees of licensees under that Act.’ 7 U.S.C. 
499¢g(c) provides for a classification based on that ‘goal’ and 
that ‘clearly recognized need.’ If an individual is not finan- 
cially responsible, he cannot keep his license, and keep run- 
ning up debts through the long process of appeals. The class- 
ification provided for is, therefore, clearly reasonable. 7 
U.S.C. 499¢(c) ; 1962 U.S. Cong. Code 275; Zwick v: Free- 
man, 373 F.2d 110 (2nd Cir. 1967), cert. den. 389 U.S. 835.” 


The standard of reasonableness to be applied depends, to an 
extent, on the importance of the individual and community in- 
terests threatened by the challenged legislation. It has never been 
hinted that the right to appeal administrative decisions in areas 
not involving civil liberties is of fundamental importance to the 
individual. The public does, of course, have an interest in seeing 
that administrative procedures are lawfully conducted. Appeals 
are important in asserting this interest. But it does not appear 
that the limited conditioning of appeals in the area involved in 
this case is a threat to the public’s interest in having effective 
appeal available to those affected by administrative decision mak- 
ing. 

Therefore, because no fundamental interest of the plaintiff is 
threatened and because, viewed in this light, there appears to be 
reasonable basis for the financial prerequisite of appeal, plaintiff’s 
constitutional rights will not be infringed by the enforcement of 
the bond requirement. 


In conclusion, it appears that the bond requirement is indeed 
jurisdictional. 28 USCA §1915 is of no help here as it deals only 
with fees and costs. Plaintiff has not established a violation of 
his constitutional rights. In these circumstances the court should 
give effect to the congressional intent expressed in section 499g (c) 
and dismiss plaintiff’s claim. 
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